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GREGCRY, Circuit Judge:

This case concerns the certification of a class of black
steel workers who allege endemc racial discrimnation at a
South Carolina plant owned by Nucor Corporation and Nucor Stee
Berkeley (collectively, “Nucor”). Plaintiffs-appellants (“the
wor kers”) accuse Nucor of both discrimnatory job pronotion
practices and a racially hostile work environment under Title
VIl of the Cvil R ghts Act of 1964 and 42 U S.C. § 1981. The
district court originally denied class certification for both

clainms, and this Court reversed. See Brown v. Nucor Corp., 576

F.3d 149 (4th Gr. 2009) (“Brown |").
The district court has revisited certification and
decertified the pronpotions class in light of the Supreme Court’s

opinion in Wal-Mart Stores, Inc. v. Dukes, __ US |, 131 S

Ct. 2541 (2011).' We thus again confront the question of whether
the workers’ have presented a conmmon question of enploynent
di scrimnation through evidence of racism in the workplace.
Despite Wal-Mart’'s reshaping of the class action |andscape, we
hold that the district court has for a second tinme erred in

refusing to certify the workers’ class, where (1) statistics

! The district court refused to decertify the workers’
hostile work environnment claim W have previously denied as
untimely Nucor’s petition for interlocutory review of that
deci si on. Nucor Corp. v. Brown, 760 F.3d 341, 342 (4th Grr.
2014).




Appeal: 13-1779  Doc: 63 Filed: 05/11/2015 Pg: 4 of 154

i ndicate that pronotions at Nucor depended in part on whether an
i ndividual was black or white; (2) substantial anecdota
evi dence suggest s di scrim nation in specific pronoti ons
decisions in nmultiple plant departnents; and (3) there is also
significant evidence that those pronotions decisions were nmade
in the context of a racially hostile work environnent.

Agai nst that backdrop, the district court fundanentally
m sapprehended the reach of Wal-Mart and its application to the
wor kers’ pronotions class. W thus vacate the district court’s

decision in part and remand for re-certification of the class.

l.
The Nucor plant enconpasses six production departnents that
work together to nelt, form finish, and ship steel products to

cust oners. See Brown |, 576 F.3d at 151. At the start of this

l[itigation, 611 enployees worked at the plant. Sevent y-one
(11.62% were bl ack. ? There was, however, at nost one black
supervisor in the production departnments until after the Equal
Enpl oyment  Opportunity Comm ssion (“EEOC’) initiated charges

that preceded the putative class action.

2 By conparison, nore than 38% of the available |ocal |abor
market is black, according to Census data provided by the
wor kers’ experts.
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The workers’ pronotions claimrests on alternative theories

of liability wunder Title WVII, which prohibits enploynent
di scrimnation because of an individual’s “race, col or,
religion, sex, or national origin.” 42 U.S.C. 8§ 2000e- 2. The

pronotions claimfirst alleges a pattern or practice of racially

di sparate treatnent in pronotions decisions. See Teansters v.

United States, 431 U. S. 324, 336 (1977). Second, it charges

that Nucor’s facially neutral pronotions policies and procedures

had a racially disparate inpact. See Giggs v. Duke Power Co.

401 U. S. 424, 431 (1971); Wal-Mart, 131 S. C. at 2554.

Both theories are grounded in a statistical analysis of
racial disparities in job pronotions at the plant conbined with
anecdot al evi dence of discrimnation. The workers’ statistical
evi dence spans the four-year period preceding the litigation,
bet ween Decenber 1999 and Decenber 2003. Because Nucor
destroyed and/or discarded the actual bidding data for the
period before 2001, the workers’ experts established an
alternative benchmark using °‘change-of-status’ fornms filed by
t he conpany whenever a pronotion took place at the plant. The
experts extrapolated conparative statistics for that period
using an assunption that the racial conposition of the bidding
pool for those jobs was the sanme as for the post-2001 jobs

anal yzed (when Nucor retained actual bidding records).
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The wor ker s al so present ed abundant di rect and
circunstanti al anecdot al evi dence of di scrimnation in
pronotions, including:

* Anecdotal evidence provided by the seven naned
plaintiffs and nine other putative class
menbers, claimng discrimnation in specific
pronotions decisions in the Nucor production
depart nments;

* A description of conplaints, contained in
affidavits and depositions, made to plant
CGeneral Manager Ladd Hall, who the workers
allege failed to neaningfully respond;

* Descriptions of retaliation against those who
conpl ai ned to nanagenent;

* Awitten copy of Nucor’s pronotions policy and
testinmony that the policy was largely ignored in
favor of gi ving unbridled discretion to
supervi sors; and

* Testinmony by a white supervisor that his

departnment manager told himthat “l1 don’t think
we'll ever have a black supervisor while I'm
here.”

The facts undergirding the workers’ separate hostile work
environment claim not directly at issue in this appeal, also
bear on the pronotions analysis. Those facts are disquieting in

their vol une, specificity, and consistency. Super vi sors

allegedly routinely referred to black workers as “nigger” and
“DAN (dunmb ass nigger),” with one supervisor reportedly stating
“niggers aren’t smart enough” to break production records, while
others tolerated the routine use of epithets I|ike “bologna

lips,” “yard ape,” and “porch nonkey.” These epithets and
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others were broadcast over the plant-wde radio system -
conprising a network of walkie-talkies used to comrunicate -
along with nonkey noises and the songs “Dixie” and “High
Cotton.” The workers’ declarations and depositions further
suggest that departnental supervisors and the plant’s general
manager consistently ignored racial harassnent carried out by
white workers, including the circulation of racist emails, the
prom nent display of a hangman’s noose, the comonpl ace show ng
of the Confederate flag, and an episode when a white enployee
draped a white sheet over his head with eyes cut out in the form
of a KKK hood.

In 2007, the South Carolina district court denied the
wor kers’ notion for class certification for both the pronotions
and hostile work environnment clains. In 2009, a divided panel
of this Court reversed, concluding that the workers satisfied
the threshold requirenments of Federal Rule of G vil Procedure
23. W remanded the case “with instructions to certify the
appel lants’ class action.” Brown I, 576 F.3d at 160.

On February 17, 2011, the district court followed our
instructions to certify the class, concluding that the workers
satisfied Rule 23(b)(3)’s requirenents that comon questions
predom nate and that the class action was superior to other

l[itigation devices to resolve the dispute. The district court



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015 Pg: 8 of 154

|ater declined to stay the case pending a ruling in Wal-Mrt,
and it declined to reconsider its order certifying the class.

The Suprene  Court deci ded Wl - Mart in June 2011,
decertifying an unprecedented nationw de class of approximtely
1.5 mllion femal e enpl oyees spread over 3,400 stores. Wal-Mart
held that the plaintiffs had failed to present a “comon
contention” of enploynment discrimnation capable of “classw de
resolution,” as required by Rule 23(a)(2). Wal - Mart, 131 S. C
at 2551. Gven the diffuse class and nunber of enploynent
decisions at issue, the Suprene Court observed that “[without
sone glue holding the alleged reasons for all those decisions
together, it wll be inpossible to say that exam nation of all
cl ass nmenbers’ clains for relief will produce a conmon answer to

the crucial question why was | disfavored.” ld. at 2552

(enmphasis in original). The plaintiffs, Wal-Mrt concl uded,
failed to neet that standard when they premsed liability on a
conpany policy of decentralized subjective decision-making by
| ocal managers, conbined with statistics show ng gender-based
enpl oynent disparities, |imted anecdotal evidence, and expert
testinmony about a corporate culture that allowed for the
transm ssion of bias. See id. at 2551, 2554-55.

On Septenmber 11, 2012, the district court relied on Wl-
Mart to decertify the workers’ pronotions class, invoking the

court’s authority under Rul e 23(¢c) (1) (0O to anmend a

8
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certification order at any tine before final judgnent. val -
Mart, the court observed, <clarified and heightened the
commonal ity requirenment of Rule 23(a)(2), requiring the workers
to present “significant proof” that Nucor “operated under a
general policy of discrimnation” and that they suffered a
comon i njury. J.A. 10934 (quoting Wal-Mart, 131 S. . at
2553) .

Under that standard, the district court concluded that
decertification of the pronotions class was required because:
(1) this Court’s examnation of the workers’ statistica
analysis in Browmm | was not sufficiently “rigorous” to assess
whether it raised questions common to the class under Rule
23(a)(2); (2) the workers’ statistical and anecdotal evidence
failed to establish such conmmonality because it did not provide
“significant proof” that there existed both a “general policy of
discrimnation” and a “common injury”; (3) the delegation of
subj ective deci sion-nmaking to Nucor supervisors was not, wthout
more, a sufficiently uniform policy to present “‘conmon’ issues
appropriate for resolution on a class-wide basis”; and (4) even
if the workers had identified a common question of |[aw or fact
satisfying Rule 23(a)(2), they failed to independently satisfy
Rule 23(b)(3)’'s requirenments that conmon issues predom nate and

that the class action is a superior litigation device.
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Al though the court decertified the class for the pronotions
claim it refused to do so for the hostile work environment
claim The district court reaffirmed that the workers had
denonstrated that the “landscape of the total work environnent

was hostile towards the class.” J.A 10964 (quoting Newsone V.

Up-To-Date Laundry, Inc., 219 F.RD. 356, 362 (D. M. 2004)).

Unlike the pronotions claim the court determned that the
hostile environnent allegations required no showing of a
conpany-w de adherence to a comon policy of discrimnation.
Still, the court found that “there is significant evidence that
managenent ignored a w de range of harassnent” and that the
workers “met their burden to present significant proof of a
general policy of discrimnation.” J.A 10968.

On Septenber 30, 2013, the workers appealed the district

court’s decertification of the pronotions class.

.
We typically review a district court’s certification order

for abuse of discretion. Doe v. Chao, 306 F.3d 170, 183 (4th

Cr. 2002), aff’'d on other grounds, 540 U S. 614 (2004). W

review de novo, however, whether a district court contravenes a
prior express or inplicit mandate issued by this Court. Uni t ed

States v. Bell, 5 F.3d 64, 66 (4th Gr. 1993): S. Atl. Ltd.

P ship of Tenn. v. R ese, 356 F.3d 576, 583 (4th Cr. 2004) (“We

10
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review de novo . . . whether a post-nmandate judgnent of a
district court contravenes the nandate rule, or whether the
mandate has been ‘scrupulously and fully carried out.’”
(quoting 2A Fed. Proc., L. Ed. § 3:1016)).

Determning the appropriate standard of review thus
requires a two step approach. First, we exam ne de novo whet her
the district court’s decertification order violated our mandate
in Browmn | to certify the workers’ class. Second, if no such
viol ation occurred, we nust determ ne anew whether the district
court abused its discretion in decertifying the pronotions
cl ass.

As to the first question, an “extraordi nary” exception to
the nmandate rule exists when there is “a showing] that
controlling legal authority has changed dramatically.” Bell, 5
F.3d at 67 (alteration in original). Mreover, Rule 23(c)(1) (0O
provides a district court wth broad discretion to alter or
anend a prior class certification decision at any tinme before
final judgnent.

Agai nst that backdrop, the parties disagree about whether
Wal - Mart provided sufficient justification for the district
court to invoke its powers to revisit certification. Nucor
mai ntains that Wal-Mart represents a “sea change” and that

“class actions my proceed only in the nobst exceptional of

cases.” Resp’ts’ Br. 15, 20. The workers suggest, however,

11
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that the Supreme Court instead largely reaffirnmed existing
precedent. Appellants’ Br. 34.

The truth has settled sonewhere in between. See Scott v.

Famly Dollar Stores, Inc., 733 F.3d 105, 113-14 (4th Cr. 2013)

(discussing limtations on the scope of Wil-Mirt’'s holding);

McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 672

F.3d 482, 487-88 (7th Gr. 2012), cert. denied, 133 S. C. 338

(2012) (finding that Wal-Mart provided the basis for a renewed

class certification notion); DL v. District of Colunbia, 713

F.3d 120, 126 (D.C. Cr. 2013) (surveying how Wal-Mart has
changed the class action |andscape); Elizabeth Tippett, Robbing

A Barren Vault: The Inplications of Dukes v. Wal-Mart for Cases

Chal | engi ng Subjective Enploynent Practices, 29 Hofstra Lab. &

Enp. L.J. 433 (2012) (using an enpirical analysis to predict
VWl -Mart’s |likely inpact on class certifications in the future).
At the very least, Wal-Mart recalibrated and sharpened the |ens
through which a court examnes class certification decisions
under Rule 23(a)(2), an inpact plainly manifested by the nunber

of certifications overturned in its wake. See, e.g., EQI Prod.

Co. v. Adair, 764 F.3d 347 (4th Cr. 2014); Rodriguez v. Nat’l

Cty Bank, 726 F.3d 372, 376 (3d Cir. 2013); MD. ex rel.

St ukenberg v. Perry, 675 F.3d 832, 839, 841-44 (5th Cr. 2012);

Ellis v. Costco Wwolesale Corp., 657 F.3d 970, 974 (9th GCr.

2011).

12
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In that light, we find that the district court’s decision
to reconsider the certification of the workers’ class did not
itself violate our mandate in Brown |I. Per this Court’s
original remand instructions, the district court certified both
the pronotions and hostile work environnent classes. Al t hough
the court had no discretion to then reconsider questions decided
by this Court wunder then-existing facts and |aw, Wal-Mart
provided a sufficiently significant change in the governing
| egal standard to permit a |imted reexam nation of whether the
class satisfied the comonality requirement of Rule 23(a)(2).°3
There are, however, instances described bel ow when the district
court unnecessarily revisited other discrete determ nations nade
by this Court in Brown |, such as whether the Nucor plant should
be treated analytically as a single entity, and whether the
cl ass independently nmet the requirements of Rule 23(b)(3). The
reconsideration of those determ nations was not conpelled by
Wal - Mart and contravened our mandate in Brown I.

Because the district court could reexam ne whether the

workers net the requirenent of comonality, we review those

% Furthernore, this Court’s original mandate did not

entirely divest the district court of its ongoing authority
under Rule 23(c)(1)(C to nonitor the class and make changes
when appropri ate. See Prado-Steiman v. Bush, 221 F.3d 1266,
1273 (11th Gr. 2000) (“Class certification orders . . . are not
final j udgnent s i npervious to | ower court review and
revision.”); CGene & CGene, L.L.C. v. BioPay, L.L.C, 624 F.3d
698, 702-03 (5th Cr. 2010).

13
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findings under the abuse of discretion standard that typically

applies to certification orders. See Anthem Prods., Inc. v.

Wndsor, 521 U S. 591, 630 (1997) (“The |law gives broad |eeway
to district courts in making class certification decisions, and
their judgnents are to be reviewed by the court of appeals only
for abuse of discretion.”); Brown I, 576 F.3d at 152; Thorn v.

Jefferson-Pilot Life Ins. Co., 445 F.3d 311, 317 (4th Cir

2006) . A district court abuses its discretion when it

materially msapplies the requirenents of Rule 23. See CGunnells

v. Healthplan Servs., Inc., 348 F.3d 417, 424 (4th Cr. 2003);

Thorn, 445 F.3d at 317-18 (“A district court per se abuses its
di scretion when it nmakes an error of law or clearly errs in its
factual findings.”). The decisive question here is whether the
district court materially msapplied Rule 23(a)(2) to the facts

at hand in light of Wal-Mart.*

* The dissent is skeptical that an appellate court can

articulate a deferential standard of review while then finding
reversible error in many of the factual and |egal determ nations
made by a district court. See post at 84. Deference, however
clearly does not excuse us from conducting a detailed review of
the record. Nor does it blind us from factual findings that
were not supported and legal determnations that represent a
fundanmental m sunderstanding of Wal-Mart’s scope. | ndeed, we
recently applied simlar scrutiny when overturning a district
court’s class certification order. See EQI Production, 764 F.3d
at 357-58.

14
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[T,

Rule 23(a)(2) establishes that a class action my be
mai ntained only if “there are questions of |law or fact conmon to
the class.” The district court determned that Wl-Mart
required decertification of the workers’ pronotions class
insofar as the Suprene Court’s interpretation of the rule (1)
enphasi zed the anal yti cal rigor required to evaluate a
plaintiff's statistical evidence of commonality at the class
certification stage, (2) placed the burden on plaintiffs to
provi de “significant proof” of a “general policy of
di scrim nation” and “common  injury,” and (3) relatedly
established that a conpany’s policy of discretionary decision-
maki ng cannot sustain class certification without a show ng that
supervi sors exercised their discretion in a common way.

Each of these argunents is considered in turn.

A

Wal - Mart reaffirnmed existing precedent that courts mnust
rigorously exam ne whether plaintiffs have nmet the prerequisites
of Rule 23(a) at the certification stage, an analysis that wll
often overlap with the merits of a claim Wal-Mart, 131 S.

at 2551 (citing Gen. Tel. Co. of Sw. v. Falcon, 457 U S. 147,

160-61 (1982)). But as the Court later clarified, “Rule 23
grants courts no license to engage in free-ranging nerits
inquiries at the certification stage.” Angen Inc. v. Conn. Ret.

15
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Plans & Trust Funds, __ US _ , 133 S C. 1184, 1194-95

(2013). Instead, the nerits of a claim may be considered only

when “relevant to determ ning whether the Rule 23 prerequisites

for class certification are satisfied.” 1d. at 1195.°
This Court’s precedent and its approach in Brown | are
consistent with Wal-Mart and Fal con. See Griety v. Gant

Thornton, LLP, 368 F.3d 356, 366 (4th G r. 2004) (observing that

“while an evaluation of the nerits to determ ne the strength of
the plaintiffs’ case is not part of a Rule 23 analysis, the

factors spelled out in Rule 23 nust be addressed through

findings, even if they overlap wth issues on the nerits”). I n
Brown |, this Court expressly invoked Falcon’ s requirenent of a
rigorous analysis to determne conpliance with Rule 23. 576
F.3d at 152. More inportant, of course, we actually conducted

> The Wal-Mart mmjority confronted a split anong courts
regarding the depth of review necessary to sustain class
certification under Rule 23. See Dukes v. Wal-Mart Stores,
Inc., 603 F.3d 571, 582-84 (9th Cr. 2010), rev'd, 131 S .
2541 (2011) (describing the split between circuits); Wal-Mart,
131 S. CG. at 2551-52. On one end of the spectrum a nunber of
courts liberally construed the Supreme Court’s | anguage in Eisen
v. Carlisle & Jacquelin, 417 U S. 156 (1974), stating that
“nothing in either the language or history of Rule 23
gives a court any authority to conduct a prelimnary inquiry
into the nerits of a suit in order to determ ne whether it my

be maintained as a class action.” 417 U.S. at 177. On the
other end, mny courts, including this Crcuit, heeded the
Suprene Court’s later call for a *“rigorous analysis,” as

announced in Fal con. See 457 U.S. at 160. As Fal con held,
“sonetinmes it nmay be necessary for the court to probe behind the
pl eadi ngs before comng to rest on the certification question.”
| d.

16
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such an analysis, providing a detailed evaluation of the
wor kers’ anecdotal and statistical evidence to ensure that it
presented a common question under Rule 23(a)(2). 1d. at 153-56.

Contrary to the dissent’s assertion, we do not (and Brown |
did not) suggest that Rule 23 is a mere pleading standard. See
post at 92. Far fromit. It is true that Brown | cautioned
that “an in-depth assessnent of the nerits of appellants’ claim
at this stage would be inproper.” Id. at 156. Such a
statenent, however, is consistent wth the Suprene Court’s
dictate in Angen that a court should engage the nerits of a
claim only to the extent necessary to verify that Rule 23 has
been satisfied. Amgen, 133 S. . at 1194-95. Brown | did
precisely that.

1.

Even evaluated in a still nore painstaking manner, the
wor kers’ statistical evidence is nethodologically sound while
yielding results that satisfy Wal-Mart’s hei ghtened requirenent
of commonality discussed bel ow The parties’ central dispute
concerns the data used to analyze the period from Decenber 1999
to January 2001, when Nucor failed to retain actual bidding
records. For that period, the workers expert devel oped an
alternative benchmark that wuses 27 relevant °‘change-of-status’

forme — filled out when an enployee changes positions at the

17
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plant — to extrapolate pronotions data because actual bidding
i nformati on was unavai |l abl e.

O course, it belabors the obvious to observe that the
alternative benchmark is a less precise neasure than actual
bi ddi ng dat a. It is also clear, however, that plaintiffs may
rely on other reliable data sources and estimtes when a conpany
has destroyed or discarded the prinmary evidence in a
di scri m nation case. More than two decades of this Court’s

precedent affirm as nuch. See Lewis v. Bloonmsburg MIIls, Inc.,

773 F.2d 561 (4th GCr. 1985); United States v. County of

Fai rfax, 629 F.2d 932, 940 (4th Cr. 1980); see generally Ranopna

L. Paet zol d & Steven L. W I | born, The Statistics of

Di scrim nation: Using Statistical Evidence in Discrinnation

Cases 8 4.03 (2014) (describing the use of proxy data when
actual data is wunavailable or unreliable). In Lewis .

Bl oomsburg MIIls, Inc., this Court approved the use of Census

data to establish a hypothetical avail able pool of black female
job applicants after a conpany discarded enpl oynent applications
for the relevant period. 773 F.2d at 568.° Plaintiffs then

conpared the “observed” annual rate of hires of black wonen with

® In Lewis, the conpany had “inproperly disposed” of the

rel evant enploynent applications, unlike the present case where
there is no direct evidence of any inpropriety. 773 F.2d at
768. That fact, however, does not affect our analysis of the
wor kers’ alternative benchmark.

18
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the “expected” rates based upon the proportional availability of
black fenmales in the labor pool. 1d. W endorsed a simlar use

of proxy data in United States v. County of Fairfax, involving a

county governnent that had destroyed three years of enploynent
appl i cati ons. 629 F.2d at 940. To analyze hiring during that
time, plaintiffs assuned that the proportion of black and wonen
applicants for those years was the sane as in the first year for
which the county retained records. Id. This Court approved,
concluding the alternative benchmark was “the nost salient proof
of the County’s |abor market.” 1d.’
2.

The critical question is thus not whether the data used is
perfect but instead whether it is reliable and probative of
di scrim nation. To that end, a court nust exam ne whether any
statistical assunptions nmade in the analysis are reasonable.

See Paetzold & WIIlborn, supra, 8 4.16. The district court here

" The dissent cites Allen v. Prince George’s County, 737

F.2d 1299, 1306 (4th Cr. 1984), to support its argunent that a
court has wde discretion to reject alternative benchmarks.
Post at 110-11. In Allen, however, the defendants produced
actual “applicant flow data” that contradicted the conclusions
of the plaintiffs’ statistics that were based on nore general
wor kf orce/ | abor market conparisons. Allen, 737 F.2d at 1306.

Here, like in Lewis, such actual applicant data is unavail able.
See Lewis, 773 F.2d at 568 (noting that “applicant flow data”
was not avail able). Furthernore, Nucor has not presented any

alternative statistical study, or shown that data exists that
may be nore reliable than the alternative benchmark used by the
wor ker s.

19
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identified two assunptions made by the workers’ experts as
probl emati c.

The district court first questioned the assunption that the
job changes described on the 27 forms represent promotions. See
J. A 10942. As an exanple of clear factual error commtted by
the court, it quoted at length from the dissent in Brown | to
argue that the fornms may represent job changes unrelated to
pronoti ons. J.A. 10942 (quoting Brown I, 576 F.3d at 167-68
(Agee, J., concurring in part and dissenting in part)). The
forms cited in Judge Agee’'s original dissent, however, are
plainly not anmong the 27 relied upon by the workers’ experts in
constructing the alternative benchmark. Conpare J. A 10942 (the
district court’s decertification order quoting the dissent in

Brown I), with J.A 11005-11032 (copies of the actual change-of-

status forns used in the expert analysis). Wrse still, the
dissent in Browmn | reached the question of whether the 27 forns
represented pronotions wthout the issue having been raised,
much | ess analyzed, by the district court in its original order
denying certification, see J.A 8979, or by Nucor itself in its

briefing before this Court in Brown |.® The dissent in Brown |

8 Nucor instead argued that the change of status forms

failed to capture whether black enployees bid on the positions,
and whether the positions were open for bidding in the first
pl ace. G ven the lack of controversy surroundi ng whether the 27
forms described pronotions, the fornms thenselves were not
(Cont i nued)

20



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015 Pg: 21 of 154

thus both engaged in sua sponte fact-finding to divine which

fornms were used, and then got the facts wong.® Using the flawed
data, the dissent concluded in Brown | that “[o]n this record

it is difficult, if not inpossible to discern whether the 2000
data based on the nebul ous change-of-status forns proves those
positions were pronotion positions available for enployee

bidding and thus relevant to the fornulation of statistical

evidence for the appellants’ clainms.” Brown |, 576 F.3d at 168
(Agee, J., concurring in part and dissenting in part). The
district court expressly enbraced t hat concl usi on in

decertifying the pronotions class after Wl -Mart. J. A 10942.
Upon exam ni ng t he correct change- of - st at us forns,
di scerning whether they represent pronotions is a relatively
straightforward enterprise. Ni neteen of the 27 forms expressly
state they are for a pronotion, for a “successful bidder” on a

“hi gher position,” or for a new position that was “awarded” or

introduced into the record wuntil 2012, after the district
enbraced the fact-finding conducted by the dissent in Brown |
and observed that “the Court has never seen the 27 change- of -

status fornms. . . .” J.A 10943. The workers then appended al
the forns to their nmoti on to “alter and anmend” t he
decertification order — a notion that was deni ed. J. A 11005

11083. Notably, it also appears that in 2006 the workers’
expert provided Nucor with a list of the 27 enployees used in
t he benchmark analysis. See J.A 1409, 1438.

® Gven that history, we would be remiss not to acknow edge
the irony inherent in the dissent’s insistence that we are now
i nperm ssi bly maki ng fact ual determ nati ons wi t hout due
deference to the district court.
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“earned.” Two  of the forns describe changes in job
classification acconpanied by an increase in pay. One form
notes that an inspector was a “successful bidder” on a mll
adjuster job — a nove referred to on another change form as a
pronoti on. Two fornms are for a “successful bidder” on a new
position where no new pay grade is noted. The remaining three
forms appear to involve changes in positions or training that
involved a decrease in pay, but there is no indication, or
argunment by Nucor or the district court, that the exclusion of
those forms would substantially underm ne the probativeness of
t he expert anal ysis.

The second assunption criticized by the district court was
that the bidding pools for the 27 positions filled between
Decenber 1999 and January 2001 had the sane average racial
conposition as the pools for simlar jobs analyzed from 2001 to
Decenber 2003, when the conpany retained actual bidding data.
Because of discovery limtations inposed by the district court,
the informati on avail abl e regarding the 2001- 2003 pronotions was
restricted to positions simlar to ones bid on by the naned
plaintiffs, where there was at |east one black bidder. However,
because Nucor failed to retain bidding records for 1999-2000,
the data from that period could not be limted to positions
where there was a known bl ack bidder. | nstead, the alternative

benchmark had to assunme that there was at | east one bl ack worker
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applying for each pronotion analyzed - an assunption that the
district court concluded helped render the statistical analysis
unrel i abl e. But as we already determned in Brown 1|, the
assunption does not fatally underm ne the probativeness of the
experts’ findings. The workers’ experts limted the records
they analyzed to the sanme positions identified in the later
period when bidding data was available, positions for which
there was a black bidder. J.A 1161-62. In its original order
denying certification, the district court observed that the
assunptions regarding bidding “may be reasonable and the
statistics based thereon may be relevant to prove discrimnation
at the plant,” but “the necessity of the assunptions dimnishes

their probative value.”' J. A 8987; see also Brown I, 576 F.3d

at 156. As we previously concluded, an increnental reduction in
probative value — which is a natural consequence of the use of
proxy data - does not itself render a statistical study
unreliable in establishing a question of discrimnation comobn
to the class. Brown |, 576 F.3d at 156. | ndeed, to concl ude
ot herwise would wundermne our prior precedent in cases |ike
Lewis and Fairfax, rendering plaintiffs wunable to bring a

statistics-based enpl oynent discrimnation claim after a conpany

0 After we pointed to this language in Brown |, the
district court did an about-face and changed its conclusion to
state that the statistics were “fundanentally unreliable.” J.A
10941.
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has intentionally or inadvertently destroyed actual applicant
data.' See Lewis, 773 F.2d at 568; Fairfax, 629 F.2d at 940.
3.

The dissent points to still nore statistical assunptions -—
assunptions not discussed by either the district court or Nucor
— to further question the reliability of the alternative
benchmar k. Specifically, the dissent suggests that the black
wor kers may not have been qualified for higher paying jobs and
t hat they nmay have been denied pronotions because of
disciplinary records that were not thenselves the result of
raci al  ani nus. See post at 111, 114-17. As to the
qualifications of the workers, Nucor identifies nothing in the
record — or in any factual findings by the district court - to
suggest that black workers regularly applied for jobs for which
they were not qualified, such that the reliability of the study
woul d be conprom sed. |Indeed, the Nucor job postings explicitly
listed the mnimum qualifications required, and the workers’

experts reasonably assuned that individuals would normally apply

1 The workers’ experts acknow edged that the inconplete

data “undermned” their “ability to use posting and bidding

records to analyze [those] pronbtions.” J.A 1161. |n context,
however, the experts were lanenting the failure of Nucor to
“produce all such records.” J.A 1161. As the experts

concl uded, they were able to “calculate reliable statistics” for
the limted universe of positions they analyzed, even though
greater discovery would have allowed them to nake a nore
“powerful” study of plantw de disparities. J. A 1253-54; see
al so J. A 1340-41
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only if they believe they net such qualifications. See J. A
7763 (an exanple of a job posting); J.A 1162. That is not to
say that patently unqualified workers did not apply in isolated
cases. But there is no reason to believe that such incidents
would have substantially reduced the reliability of the
statistical conclusions. It also bears repeating that it was
Nucor that failed to retain or produce records that would have
allowed the experts to take other variables |ike qualifications
nore precisely into account. See J.A 1165.

The dissent, however, goes a step further in specul ating
that black workers may have been denied pronotions because of
their disciplinary records. See post at 111. Agai n, Nucor
itself does not make this argunent. | nstead, the argunent the
di ssent constructs is based on the conpany’'s self-serving
responses to the workers’ interrogatories and requests for
production — where Nucor asserts that sone of the black workers
were not chosen for pronotions due to disciplinary issues. The
record, however, does not include disciplinary records for the
named plaintiffs or putative class nenbers. Mor e fundanent al
the workers allege that any disproportionate disciplinary action
| evied against them was itself a product of raci al
discrimnation, with the disciplinary records then used as a

pretext in hiring decisions. As worker Ranon Roane has st ated:
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Discipline, attendance, and safety allegations are

simlar factors that are not equally applied and that

have been used as an excuse to deny pronotions to ne

and other persons of ny race. The attitudes | have

experienced with white supervisors lead nme to believe

that ny race and that of other black enployees nakes a

difference in how we are treated and viewed for

di scipline[,] pronmotions[,] and training.
J. A 1000; see also J.A 1024 (Alvin Simmpns’s statenent that a
white enployee was pronoted over him despite the fact that the
white enployee “had been disciplined less than a year earlier
for ‘not paying attention’ when operating equipnent”); J.A 1111
(Earl Ravenel |’ s st at enent t hat bl ack wor ker s wer e
di sproportionately singled out for disciplinary action); J.A

6783 (M chael Rhode’s  description of discrimnation in

di sciplinary action). See generally J.A 10960-10972 (the

district court’s factual findings regarding the existence of a

racially hostile work environnment); Desert Palace, Inc. .

Costa, 539 US. 90, 101-02 (2003) (allowwing the wuse of
circunstantial evidence to show that race was a notivating
factor in a “mxed-notive” case involving both legitimte and

illegitimate reasons for an enpl oynent decision); Row and v. Am

Gen. Fin., Inc., 340 F.3d 187, 193-94 (4th Cr. 2003) (allow ng

the use of circunstantial evidence to show that gender was “a
notivating factor” in a failure to pronote an enpl oyee). G ven
t hat background, it is easy to see why the district court chose

not to advance the argunents that the dissent nmakes today.
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Finally, the dissent criticizes the assunption that the 27
positions identified were actually open for bidding. ' Post at
109. That assunption, however, derives directly from Nucor’s
stated policy that every job vacancy is posted on plant bulletin
boards and is open to bidding plant-wde — a policy cited by
Nucor’s own expert and the district court. See J. A 5887 (the
Report of Finis Wlch, observing that “[o]pen positions are
posted on bulletin boards and through email,” and that “[a]ll
enpl oyees in the plant are eligible to bid on a posted job”);
see also Resp’ts’ Br. 9 (“Departnment nanagers set the process
in notion by sending postings for available promtions to
Per sonnel enpl oyees, who performed a purely clerical role and
advertised postings plantwide.”); J.A 8979 (the district
court’s original order denying certification, finding that
“Iw]hen a position in a departnent becones available, the job is

posted on the plant’s e-mail system which is accessible to al

12 At tinmes, the dissent seens to suggest that statistica
assunptions thenselves are to be viewed with great suspicion.
VWhat matters, however, is not whether an analysis nakes
assunptions based on inperfect dat a, but whet her  those
assunptions are reasonable. | ndeed, statistics are not
certainties but are nerely “a body of nmethods for meking w se
decisions in the face of uncertainty.” W Alen Wallis & Harry
V. Roberts, The Nature of Statistics 11 (4th ed. 2014); see al so
MJ. Moroney, Facts from Figures 3 (1951) (“A statistical
anal ysis, properly conducted, 1is a delicate dissection of
uncertainties, a surgery of suppositions.”).
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enpl oyees in the plant”). The dissent nonethel ess argues that

the statistical assunption was unreasonabl e. 3

We di sagr ee.
4.
Wth the alternative benchmark evidence included, the
statistical disparity in pronotions is statistically significant

at 2.54 standard deviations from what would be expected if race

were a neutral factor. See Hazelwood Sch. Dist. v. United

States, 433 U S. 299, 308 n. 14 (1977) (indicating that anything
greater than two or three standard deviations in racia
discrimnation cases is suspicious, at l|least for large sanple
sizes); Brown |, 576 F.3d at 156 n.9 (applying the Hazel wood

standard to the workers’ statistical evidence); Jones v. Cty of

Boston, 752 F.3d 38, 46-47 (1st Cr. 2014) (observing that two
standard devi ations has becone the commonly accepted threshold

for social scientists and federal courts in analyzing
statistical showi ngs of disparate inpact”). According to the

experts’ analysis, black enployees constitute 19.24% of those

13 The record does indicate that “supervisory positions” are
not typically posted for bidding under the Nucor hiring policy.
J. A 257. Nei ther Nucor nor the district court, however, has
provided any reason to believe that any of the 27 records at
i ssue describe open supervisory jobs, as Nucor defined the term

and were thus not posted. Furthernore, the dissent suggests
that there may have been isolated instances when Nucor did not
follow its posting policy for non-supervisory jobs. The fact

that a conpany does not follow its policy to a tee, however,
does not fatally undermne a statistical assunption based upon
such a policy.
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who applied for relevant pronotions. Yet such enployees were
only 7.94% percent of those pronoted.
o cour se, statistical significance is not al ways

synonynous with |egal significance. EECC v. Fed. Reserve Bank

of Richnond, 698 F.2d 633, 648 (4th Cr. 1983) rev'd on other

grounds sub nom Cooper v. Fed. Reserve Bank of Richnond, 467

U S. 867 (1984). Indeed, the useful ness of statistical evidence
often  “depends on all of the surrounding facts and
ci rcunst ances.” Teansters, 431 U S at 340. Here, the
surroundi ng ci rcunst ances and anecdot al evi dence of
discrimnation, as described in greater detail below are

precisely what help animate the statistical findings.* As we
held in Browmn | and reaffirm today, “because the appellants’
direct evidence alone was sufficient to denonstrate common
claims of disparate treatnent and disparate inpact, their
statistical data did not need to neet a two-standard-deviation
threshold.” Brown I, 576 F.3d at 156-57. Thus it is plain that

when the statistical disparity actually exceeded two standard

4 Indeed, the workers’ statistical analysis may actually

underestimate the inpact of race on pronotions at Nucor. As
worker Eric Conyers stated in his declaration: “I'f 1 believed
that a truly level playing field existed at the conpany | would
have bid on nunerous other positions such as Roll Cuide Buil der
in the BeamMII|.” J.A 1079. But the expert analysis at issue
could not capture the inpact of discrimnation on depressed
bi ddi ng rates.
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deviations, the district court abused its discretion in
decertifying the cl ass.
B.

The district court further concluded that the workers’
statistical and anecdotal evidence was insufficient for class
certification insofar as the evidence did not denonstrate a
uniform class-wide injury that spanned the entire Nucor plant.
As the court observed, Wal-Mart instructs that plaintiffs nust
present a common contention capable of being proven or disproven
in “one stroke” to satisfy Rule 23(a)(2)’'s commonality
requirenent. \Val-Mart, 131 S. C. at 2551. Thus, a class-w de
proceeding nust be able to generate commobn answers that drive

the litigation. 1d.; see also Jinenez v. Allstate Ins. Co., 765

F.3d 1161, 1165 (9th Cr. 2014) (observing that “a class neets
Rule 23(a)(2)’'s comonality requirenent when the common
questions it has raised are apt to drive the resolution of the
litigation, no matter their nunber” (internal quotation mnarks
omtted)). For a claim based on discrimnation in enploynent
decisions, “[without sone glue holding the alleged reasons for
all those decisions together, it will be inpossible to say that
examnation of all the class nenbers’ clainms for relief wll
produce a common answer to the crucial question why was |

di sfavored.” VWal -Mart, 131 S. C. at 2552 (enphasis omtted);
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see also Scott v. Famly Dollar Stores, Inc., 733 F.3d 105, 113

(4th Gr. 2013).

The workers here nobst generally present two such conmon
contentions capable of class-wide answers wunder Title VII.
Under a disparate treatnent theory, the common contention is
that Nucor engaged in a pattern or practice of unlawful
di scrimnation against black workers in pronotions decisions.

See Teansters, 431 U S. at 336. Under the workers’ disparate

i npact theory, the conmmon contention is that a facially neutral
pronotions policy resulted in a disparate racial inpact. See
Giggs, 401 U S at 429-31. As VAl -Mart observed, however,
semantic dexterity in crafting a comobn contention is not
enough. Commonal ity instead “requires the plaintiff to
denonstrate that the class nenbers ‘have suffered the same
injury[.]"” VWal -Mart, 131 S. C. at 2551 (quoting Falcon, 457
U S at 157). As such, a court nust exam ne whether differences
bet ween class nenbers inpede the discovery of combn answers.
1d. at 2551.

In the absence of a common job evaluation procedure, Wal-
Mart held that statistical proof of enploynent discrimnation at
the regional and national level, coupled with Iimted anecdotal
evidence from sone states, was insufficient to show that the
conpany maintained a “general policy of discrimnation” present

in each store where class nmenbers worked. See Wal-Mart, 131 S
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. at 2553. Simlarly, the district court here found that the
wor kers’ statistical and anecdotal evidence was insufficient to
show a general policy in all Nucor departnents that caused the
class injury.

The district court, however, failed to adequately
appreciate three significant differences from Wal - Mart that nake
the case largely inapposite to the facts at hand.

1.

First, Wal-Mart discounted the plaintiffs’ statistica

evidence in large part because the statistics failed to show

discrimnation on a store-by-store basis. See WAl -Mart, 131 S

Ct. at 2555. As such, the plaintiffs could not establish that a
store greeter in Northern California, for instance, was subject
to the sanme discrimnation as a cashier in New Hanpshire. These
dissimlarities between class nenbers were exacerbated by the
sheer size of the Wal-Mart class - 1.5 mllion nenbers working
at 3,400 stores under “a kal ei doscope of supervisors (male and
female), subject to a variety of regional policies that all

differed.” Id. at 2557 (quoting Dukes v. Wal-Mart Stores, Inc.,

603 F.3d 571, 652 (9th G r. 2010) (Kozinski, J., dissenting)).
The scale and scope of the putative class, conbined with the
nature of the evidence offered, was thus essential to Val-Mart’s
hol di ng. Had the class been [imted to a single Wal-Mart store

spanning nultiple departnments, or had the plaintiffs evidence
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captured discrimnation at a store level, a very different Rule
23(a)(2) analysis woul d have been required.

In contrast to \al-Mrt, this litigation concerns
approximately 100 class nenbers in a single steel plant in
Huger, South Caroli na. The class nenbers shared combn spaces,
were in regular physical contact with other departnents, could
apply for pronotions in other departnents, and were subject to

hostile plant-wi de policies and practices. See Brown |, 576

F.3d at 151. Such differences are not merely superficial.
Instead, a nore centralized, circunscribed environnment generally
increases the wuniformty of shared injuries, the consistency
with which nmanageri al di scretion is exercised, and the
i kelihood that one manager’s pronotions decisions wll inpact
enpl oyees in other departnents. That is particularly the case
where, as discussed further below, the entire Nucor plant was
allegedly infected by express racial bias and stereotypes - a
culture that managemnent took few affirmtive steps to
meani ngful Iy conbat .

Nonet hel ess, the district court analogized to Wal-Mart in
finding that the workers’ evidence of discrimnation was
insufficient because it disproportionately concerned a single
departnment - the Beam MI|I - and because there was an
insufficient showng that all departnents operated under a

common policy of discrimnation. J. A 10949-54. As such, a
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cl ass-wi de proceeding would not generate “comobn answers” as

Wal - Mart required, the district court found. See Wl -Mart, 131

S. . at 2551.

The district court, however, inappropriately discounted,
and often ignored, evidence that establishes discrimnation in
ot her Nucor departnents. Al though 11 of +the 16 enployees
submtting declarations on behalf of the plaintiffs worked in
the Beam MIIl, the declarants describe frequent instances of
all eged pronotions discrimnation in other departnents. See
J. A 1021-24; 1032-35; 1049-51; 1055-56; 1061-63; 1085-86; 1091-
92; 1103; 1110-11; 1118-109. Even the additional affidavits
obtained by Nucor, discussed in further detail below present
numerous allegations of discrimnation in non-Beam MII
depart nments. See J.A 5992-95 (discrimnation in the Hot M|
and Melt Shop); 6143-45 (discrimnation in the Hot MIIl); 6174
(general observations of pronotions discrimnation); 6369-70

(discrimnation in the Mlt Shop); 6505-07 (discrimnation in

the Hot MI1); 7036 (discrimnation in the Melt Shop). The
record additional ly i ndi cat es numer ous conpl aints of
discrimnation nade to the plant’s (general manager, who
allegedly did little to nothing in response. Such all eged

tolerance of discrimnation from top managenent at the plant
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supports the workers’ contention of a class-wide injury that
affected themall.?'®

The district court made a still nore fundanmental error by
choosing to treat the Nucor departnents as autononobus operations
in the first place instead of part of a single facility,
contravening both this Court’s instructions in Brown | and the
district court’s own prior findings. The district court’s
ori gi nal order to certify the ~class recognized that a
depart nment - by- depart ment approach had been forecl osed, witing:

Since the Fourth Circuit rejected this Court’s

characterization of the production departnents as

separate environnments, the Court nust proceed under

the assunption that the production departnents were

per neabl e, if not unitary. This assunption is

buttressed by the fact that Nucor’s bidding is plant-
wide, and this Court already has held that “potenti al

> As the district court found in the context of the
wor kers’ hostile work environnent claim

These affidavits support the Court’s conclusion that
al though allegations of a hostile work environnent
were nost prevalent and severe in the Beam MII,
enpl oyees from all of the production departnents were
subj ect ed to abusi ve behavi or. Specifically,
enpl oyees from every departnent reported seeing the
Confederate flag, enployees from every departnent
reported seeing racist graffiti; and enployees from
every departnent reported receiving racially offensive
e-mails. Furthernore, in several instances, enployees
who worked in one departnent indicated they were
harassed by enpl oyees from other departnents, and many
enpl oyees reported observing what they considered to
be racist synbols and racist graffiti in conmopn areas
of the plant.

J. A 10968.
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applicants are eligible to prove they would have
applied for a pronotion but for the discrimnatory
practice.”

J. A 9705. Wal - Mart provided no grounds for the court to
reconsider that finding because nothing in the Suprenme Court’s
opi nion suggests that single, |l|ocalized operations nust be
anal ytically dissected into component departnents.® Here, all
of the workers’ evidence concerns a single connected facility.
Even if not required by our prior ruling, treating the
plant as a single entity remains sound. In addition to the
di rect and circunstanti al evi dence  of discrimnation in
pronotions decisions in multiple departnents, racial bias in one
Nucor plant departnent itself dimnished the pronotional
opportunities for black workers in all the departnents -
including those who wanted pronotions into the infected
departnment and those who sought pronotions to other departnents
and needed their supervisors’ recomendations. To that end, the

wor kers cogently observe that requirenents for dual approvals

1 The dissent insists that Brown |’s determnation that the
Nucor plant should be treated as a single facility only extended
to the hostile work environnment claim Post at 123-24. Yet the
di scussion of the issue in Browmn | was specifically prem sed on
the district court’s findings regarding both the “pattern or
practice” and the work environnent clainms. Brown |, 576 F.3d at
157. A district court may not typically relitigate “issues
expressly or inpliedly decided by the appellate court.” Bell, 5
F.3d at 66. Here, even the district court has recognized that
Brown | prevented a finding that the plant was not a unitary
environment in the context of the pronotions claim J. A 9705
(Certification Order).
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for pronotions — by originating and destination departnment heads

“carr[ied] the effects of racial discrimnation from one
departnment and supervisor to another, either by systemc
tol erance, acquiescence or design.” Appel lants’ Reply Br. 24

(citing Smth v. Bray, 681 F.3d 888, 897 & n.3 (7th Gr. 2012)).

Such a conclusion is further strengthened by the workers’
hostile work environment claim As the district court itself
found, “the plaintiffs have submtted significant proof that the
| andscape of the total work environnment at the Berkeley plant
was hostile towards African-Anericans and that the defendants
failed to take ‘renedi al action reasonably calculated to end the

harassnent.’” J.A. 10966; see also Brown |, 576 F.3d at 157-58.

That environnent, the workers argue, supports their show ng of
an atnosphere of systemc tolerance of racial hostility by
managers and supervisors, formng part of the overall pattern or
practice t hat “infected bl ack enpl oyees’ pronotion
opportunities.” W agree.

2.

Second, the Wal-Mart plaintiffs’ theory of comonality
relied, in part, on showing that the conpany nmintained a
corporate culture that facilitated the uniform transm ssion of
inplicit, or subconscious, bias into the hiring process. See
VWal -Mart, 131 S. . at 2548. To that end, the plaintiffs’

expert testified the conpany was “vul nerable” to “gender bias.”
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Id. at 25583. The Court, however, concluded that the expert
could not with specificity determ ne how the culture concretely
i nfluenced individual enploynment decisions. Id. at 2553-54.
The testinony was therefore insufficient to show a common policy
t hat produced a common injury.

Here, however, the workers have provided substanti al
evidence of unadul terated, consciously articul ated, odi ous
raci sm t hroughout the Nucor plant, including affirmative actions
by supervisors and a w despread attitude of perm ssiveness of
racial hostility. The examples in the record are ubiquitous:
bi goted epithets and nonkey noises broadcast across the plant
radio system enmils with highly offensive inmges sent to bl ack
workers, a hangnan’s noose promnently displayed, a white
supervisor stating that “niggers aren’'t smart enough” to break
production records, and abundant racist graffiti in |ocker roons
and shared spaces. Moreover, no nore than one black supervisor
worked in the Nucor production departnments until after the EEOC
charge that preceded this litigation. It strains the intellect
to posit an equitable pronotions system set against that
cul tural backdrop, particularly in light of the other evidence
pr esent ed.

The dissent rejects the idea that evidence of a racially

hostile work environment may help establish a claim for
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di sparate treatnment in pronotions decisions.!” Post at 124-25.

| ndeed, the dissent goes so far as to observe that “l ocker
roons and radios bear no relationship to pronotions decisions.”
Id. at 125. Such a perspective, however, 1is perplexingly
di vor ced from reality and t he hi story of wor kpl ace
discrimnation. It is difficult to fathom how w despread raci al
aninmus of the type alleged here, an aninus that consistently
enphasized the inferiority of bl ack  workers, bears no

relationship to decisions whether or not to pronote an enpl oyee

of that race. Although the dissent asserts that “nothing in the

record supports” making a connection between the work
envi ronment and pronotions practices, we are not limted to the
record in making such elenmentary judgnents. Justice is not

blind to history, and we need not avert our eyes from the

broader circunstances surrounding enploynment decisions, and the
i nferences that naturally follow
3.

Third, and rel at ed, t he anecdot al evi dence of

discrimnation in this case is substantially nore probative than

7 W do not suggest, of course, that evidence of a hostile
work environnment is sufficient by itself to support a disparate
treatment or disparate inpact claim Rat her, we nerely observe
that the substantial showi ng of endem c prejudice at the plant -
a prejudice that was allegedly tolerated and/or encouraged by
managenent - heightens the probativeness of the workers’ other
evi dence.

39



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015  Pg: 40 of 154

that in \Wal-Mart. The WAl -Mart plaintiffs presented affidavits
from about 120 feral e enpl oyees, representing approximtely one
affidavit for every 12,500 class nenbers. Wal-Mart, 131 S. C

at 2556. The affidavits captured only 235 of Wal-Mart’s 3,400
stores, and there were no affidavits from workers in 14 states.
Id. The evidence thus fell far short of the benchmark for a
showi ng of conpany-w de discrimnation established by Teansters,
431 U.S. 324. In Teansters, the plaintiffs produced statistica

evi dence of racial bias conbined with approximtely 40 accounts
of discrimnation from particular individuals. Id. at 338.
Gven the class size of approximtely 334 persons, there was
roughly one anecdote for every eight nmenbers of the class. See
id. at 331, 338; Val-Mart, 131 S. C. at 2556. “[T]he anecdotes
came from individuals spread throughout the conmpany who for the
nost part worked at the conpany’'s operational centers that
enpl oyed the |argest nunbers of the class nenbers.” See Wl -
Mart, 131 S. C. at 2556 (internal quotation marks omtted).

Simlarly, this litigation includes anecdotal evidence from nore

than 16 individual s'® in a class that numbered approxi mately one-

8 This nunmber includes both the 16 declarations introduced
by the workers and other accounts of discrimnation included in
affidavits obtained by Nucor after the EEOC charge was filed
See, e.g., J.A 5992-95 6143-45, 6174, 6369-70, 6505-07, 7036
O the 16 worker-filed declarations, Byron Turner’s statenent

fails to ment i on specific i nst ances of pronoti ons
discrimnation, but instead affirns that that he was “affected
(Cont i nued)
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hundred “past and present black enployees at the plant” at the
time litigation comenced — an approximate ratio of one anecdote

for every 6.25 class menbers.!® See Brown |, 576 F.3d at 151

(describing the class size).

by the same practices that Ranon Roane and the other naned
plaintiffs” have raised. J.A 1124, The dissent argues that
the declaration of Walter Cook also fails to nention pronotions.
Post at 134. Cook’ s decl aration, however, states that he heard
white enployees talking about a black worker’s application for
an Operator position. According to Cook, the enployees stated
they would “do everything that they could to make sure that

nigger didn't get the job.” J. A 1075. Further, the dissent
argues that the declaration from Kenneth Hubbard includes a
conplaint that Nucor in fact pronmoted him Post at 134.
Hubbard’ s decl arati on, however, accuses Nucor of placing him“in
the position to get [hin] out of the mlIl and the |ine of
progression that lead to supervisory positions.” J.A 1097.

Hubbard also observes that his trajectory at the conpany was
dramatically different from that of a white co-wrker who
started at the plant at the sanme tine and |ater becane a
supervi sor. Id. I ndeed, the dissent’s approach to the
affidavits, consistent wth its approach to the anecdotal
evi dence throughout, appears to be to cherry pick facts from an
11, 000 page record, strip those facts of context, and then argue
that they wundermne the substantial, credible evidence of
discrimnation that the workers have produced.

9 There is some uncertainty about the precise size of the
class. At the time the litigation began, seventy-one workers at
the Nucor plant were bl ack. Brown |, 576 F.3d at 151. As the
district court found, there was a total of “ninety-four black
enpl oyees who worked at the plant from 2001 through 2004.” 1d.
at 152. The workers’ experts estimated that there may have been
about 150 black workers in total who “were potentially affected
by the selection decisions regarding pronotion at Nucor-

Berkeley.” J.A 1154. Even assumng a class size of 150, there
would be nore than one  anecdot al account of raci al
discrimnation for every 9.38 class nenbers, a ratio that
remains in line with the evidence in Teansters. Fur t her nore,
that nunber does not take into account the descriptions of
(Cont i nued)
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Bal anced against such evidence, the district court gave
“limted weight” to approximately 80 affidavits from Nucor
enpl oyees largely disclaimng discrimnation at the plant -
affidavits taken by conpany |awers after the EECC charges had
been fil ed. See J. A 10950-51. Common sense and prudence,
however, instruct that the affidavits do little to rebut the
evidence of discrimnation insofar as they were given under
potentially coercive circunstances, where the conpany reserved
its ability to use them against other enployees in any future
lawsuit (a fact that was omtted from the Statenent of
Participation given to affiants). See J. A 6003 (the Statenent
of Participation), 9379 (Nucor’s statenent that it intended “to
use the affidavits for every purpose permtted under the Federal
Rul es  of Evi dence,” including the opposition to class
certification and the inpeachnent of wtnesses); see also

Kleiner v. First Nat’l Bank of Atlanta, 751 F.2d 1193, 1202

(11th Cr. 1985) (observing that after a class action has been
filed, “[a] unilateral communications schenme . . . is rife with

pot enti al for coercion”); Quezada . Schneider Logistics

Transloading & Distrib., No. Cv 12-2188 CAS, 2013 W 1296761, at

*5 (C.D. Cal. Mar. 25, 2013) (finding in a class action context

discrimnation in pronotions decisions in the affidavits that
Nucor itself obtained, as previously described.
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that “[f]lailing to inform the enployees of the evidence-
gathering purpose of the interviews rendered the communications
fundanmentally msleading and deceptive because the enployees
were unaware that the interview was taking place in an
adversarial context, and that the enployees’ statenents could be

used to limt their right to relief”); Longcrier v. H.-A Co.,

595 F. Supp. 2d 1218, 1228 (S.D. Ala. 2008); Mevorah v. Wlls

Fargo Hone Mort., Inc., No. C 05-1175 MHP, 2005 W. 4813532, at

*4 (N.D. Cal. Nov. 17, 2005). O course, conpanies may
investigate allegations of discrimnation and take statenents
from enpl oyees. But when it comes to assessing the probative
value of those statenents — when weighed against the nunerous
decl arations of enployees who took the often grave risk of
accusing an enployer of a workplace violation - courts should
proceed with eyes open to the inbalance of power and conpeting
interests. ?° Moreover, as previously observed, the conpany-
obtained affidavits still contain nunerous allegations of
discrimnation in pronotions decisions - allegations that carry
significant weight given the circunstances in which they were

made. See J. A 5992-95, 6143-46, 6174, 6370, 6506, 7036.

20 The dissent is thus mistaken when it asserts that we are
articulating a new rule that <courts categorically may not
consider the affidavits obtained by conpanies as part of an
investigation into allegations of discrimnation. See post at

141. | nstead, our analysis concerns the weight that should be
given to such affidavits in these circunstances.
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O course, a plaintiff need not “offer evidence that each
person for whom it will ultimately seek relief was a victim of
the enployer’s discrimnatory policy.” Teansters, 431 U S. at

360; see also EECC v. Korn Indus., Inc., 662 F.2d 256, 260 (4th

Cr. 1981). Instead, a bifurcated class action proceeding
allows for a “liability” stage to first determ ne whether an
enpl oyer engaged in a pattern or practice of discrimnatory
conduct . Teansters, 431 U S. at 360; Korn, 662 F.2d at 260.
Upon a finding of liability, a second damages stage allows for
the consideration of which individuals were specifically harned
by the policy. Teansters, 431 U.S. at 361; Korn, 662 F.2d at

260.

Her e, for a liability determnation in a disparate
t r eat ment claim the workers’ statistical and anecdot al

evi dence, especially when conbined, thus provide precisely the

‘glue’ of commnality that Wal-Mart demands. See Brown |, 576
F.3d at 156. Such a claim requires proof of a “systemi de
pattern or practice” of di scrim nation such t hat t he
discrimnation is “the regqgular rather than the unusual

practice.” Teansters, 431 U. S. at 336; Cooper, 467 U S. at 875-

76; see also Wal-Mart, 131 S. C. at 2552 n.7. The required

discrimnatory intent may be inferred upon such a show ng. See

Teansters, 431 U S. at 339-40; Hazelwod, 433 U S. at 308-09
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(observing that “[w here gross statistical disparities can be
shown, they alone nmay in a proper case constitute prinma facie
proof of a pattern or practice of discrimnation”).

Wereas there may have been many answers in Wal-Mart to the
question of why any individual enployee was disfavored, the
wor kers here have sufficiently alleged that there is only one
answer to the question of why Nucor’s black workers were
consistently disfavored.? Unlike a disparate inpact claim a
show ng of di sparat e t reat ment does not require t he
identification of a specific enploynment policy responsible for

the discrimnation. See Teansters, 431 U S at 336 n.16

(discussing the legislative history of Title VII and concl uding
that the words “pattern or practice” should be interpreted
according to their plain neaning). A pattern of discrimnation
revealed through statistics and anecdotal evidence, can alone
support a disparate treatnent claim even where the pattern is
the result of discretionary decision-nmaking.

To hold otherwi se would dramatically undermne Title VII's
prophyl actic powers. As the Suprenme Court observed in Giggs, a

central purpose of Title WVII is to achieve wequality of

2l Contrary to the dissent’s assertion, we do not find “in
the first instance” that the worker’s allegation is correct.
| nstead, we conclude that the district court clearly erred in
finding that the allegation was not sufficiently supported by
t he record.
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enpl oynment opportunities and renove barriers that have operated
in the past to favor an identifiable group of white enployees

over other enployees.” 401 U S. at 429-30; see also Al benarle

Paper Co. v. Mdody, 422 U.S. 405, 417-18 (1975) (stressing Title

VI1's prophylactic goals in addition to its purpose “to make
persons whole for injuries suffered on account of unlaw ul
enpl oynment discrimnation”). Here, where substantial evidence
suggests a pattern of engrained discrimnatory decision-nmaking
that consistently disadvantaged black workers at Nucor, to deny
class certification would significantly weaken Title VII as a
bul war k agai nst di scrim nation.
C.

Statistics and anecdot es suggesti ng a pattern of

di scrimnation, however, are not enough alone to sustain a

di sparate inpact claim See \Val-Mart, 131 S C. at 2555

Watson v. Fort Worth Bank & Trust, 487 U S. 977, 994 (1988).

Disparate inpact liability requires the identification of a
specific enploynent practice that caused racially disparate
results. See 42 U.S.C. § 2000e-2(k); Watson, 487 U S. at 986-
87; Giggs, 401 U S at 431. Unli ke disparate treatnent, the
di sparate inpact theory does not require proof of inproper
intent to sustain a Title VII violation. Teansters, 431 U S at

349; Giggs, 401 U S at 429-31 (finding the use of standardized

46



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015  Pg: 47 of 154

tests resulted in a disparate inpact). Instead, liability is
prem sed on facially neutral policies. Giggs, 401 U S at 431.
Under Wal -Mart, a nere showing that a “policy of discretion
has produced an overall . . . disparity does not suffice.” Wal-
Mart, 131 S. Q. at 2556. Instead, plaintiffs who allege such a
policy of discretion nust denonstrate that a “comon node of
exercising discretion” actually existed throughout a conpany.

|d. at 2554; see also Tabor v. Hlti, Inc., 703 F.3d 1206, 1229

(10th Cr. 2013) (observing that “after Wal-Mart, federal courts

have generally denied certification when allegedly
discrimnatory policies are highly discretionary and the
plaintiffs do not point to a comobn node of exercising
di scretion that pervades the entire conpany” (internal quotation
marks omtted)). G ven that standard, the district court here

found that the workers “failed to identify any factor that

unites the manner in which the various decision makers
t hroughout the Berkel ey plant exercised their discretion.” J.A
10955.

Wl - Mar t recogni zes that in certain cases, “gi ving

di scretion to |lower-Ilevel supervisors can be the basis of Title
VII liability under a disparate-inpact theory,” 131 S. C. at
2554, because “an enployer’s undisciplined system of subjective
deci si onmaki ng [can have] precisely the sane effects as a system

pervaded by inpermssible intentional discrimnation.” | d.
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(alteration in original) (quoting Watson, 487 U S. at 990). For

a nationwide class, Wil-Mart found that proving a consistent

exercise of discretion will be difficult, if not inpossible in

some circunstances. ld.; see also Davis v. Cintas Corp., 717

F.3d 476, 488 (6th G r. 2013) (noting the difficulties Wal-Mart
presents for parties seeking to certify a nationw de cl ass).

But for a localized, circunscribed class of workers at a
single facility, a policy of subjective, discretionary decision-
making can nore easily form the basis of Title VII liability,
particularly when paired with a clear showing of pervasive
racial hostility. In such cases, the underlying aninmus my help
establish a consistently discrimnatory exercise of discretion.

This Court’s recent opinion in Scott v. Famly Dollar

Stores, Inc. specifically provides several ways that such a

disparate inpact claim may satisfy Rule 23 after Wal-Mrt,
i ncl udi ng: (1) when the exercise of discretion is “tied to a
specific enploynent practice” that “affected the class in a
uniform manner”; (2) when there is “also an allegation of a
conpany-wi de policy of discrimnation” that affected enploynent
decisions; and (3) “when high-level personnel exercise” the
di scretion at issue. Scott, 733 F.3d at 113-14.

The first and second of Scott’'’s alternatives are nost

relevant to this case. A specific enploynent practice or policy

can conprise affirmative acts or inaction. Cf. Ellison v.
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Brady, 924 F.2d 872, 881 (9th Cr. 1991) (explaining an
enployer’s responsibility to act to rectify a hostile or
offensive work environnent under Title WVII). Regar di ng
affirmative acts, the district court has established that
Nucor’s pronotions practice provides that “[e]nployees in each
of the production departnents may bid on positions available in
ot her departnents,” and that in order to pronote one of the
bi dders, “the supervisor, the departnent nmanager, and the
general manager mnust approve a witten change of status and then
submt the change of status formto the personnel office.” J.A
477-78.

For purposes of class certification, the workers have
provi ded sufficient evidence that such a policy, paired with the
exercise of discretion by supervisors acting within it, created
or exacerbated racially disparate results. The pronotions
system requiring approvals fromdifferent |evels of managenent,
created an environnent in which the discrimnatory exercise of
discretion by one departnent head harned the pronotions
opportunities for all black workers at the plant by foreclosing
on opportunities in that departnment and generally inpeding
upward nobility. Mor eover, the disproportionate pronotions of
white workers had to be ratified by the general nmanager, Ladd
Hall, who was thus on notice, or should have been on notice

that there were pronounced racial disparities in departnment-
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| evel pronotion practices, as indicated by the statistical and
anecdot al evi dence present ed.

The workers have also presented sufficient evidence of a
practice of inaction by the general nanager who ignored the
evi dence of, and conplaints regarding, discrimnation in
pronotions at the plant. See, e.qg., J.A 996-97, 1016, 1056
1087, 1104. Such managerial inaction occurred despite Nucor’s
status as an “Equal Qpportunity Enployer” and its claimto have
a “plantwide policy barring racial discrimnation.” Resp’' ts’
Br. 6. One black worker, Ray Roane, has testified that he
conplained directly to Hall about discrimnation in pronotions.
J. A 996-97. Hal | threatened his | ob. J. A 997. Consi st ent
with that evidence, the workers observe in the context of their
hostile work environment claim that despite a policy of
i nvestigating conplaints of racial harassnent, “[n]ot even one
of the five departnent managers has been shown to have lifted a
finger to redress the racially hostile work environment found to
exi st both plant-wide and in each departnent.” Appellants’ Br.
25. The workers have sufficiently alleged that such a uniform
policy of rmanagerial inaction also «contributed to racial
di sparities in pronotions deci sions.

Consi st ent W th Scot t, t he wor ker's have further
denonstrated that the exercise of discretion at Nucor was joined

by a conpany-wide policy of di scri m nation” t hat was
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encouraged, or at least tolerated, by supervisors and nmanagers.
See Scott, 733 F.3d at 114. In addition to the evidence of a
hostile work environnment previously described in detail, one
white supervisor has expressly stated in a deposition that he
heard the head of the Beam MI| declare, “I don't think we'll
ever have a black supervisor while |I'm here.” J. A 1885-86
Such facts provide a critical nexus between the racial aninus at
the plant and pronotions decisions that inpacted all black
wor kers by foreclosing opportunities for them O, wusing \Val-
Mart’s |anguage, the evidence of pervasive racial hostility in
the working environnent provides a “comon node of exercising
discretion that pervade[d] the entire conpany.” Wal - Mart, 131
S. &. at 2554-55.

In the end, Wal-Mart sinply “found it wunlikely” that
t housands of managers across different regions “would exercise
their discretion in a comopn way W thout sone common direction.”
Tabor, 703 F.3d at 1222. Here, however, the workers have
provi ded anpl e evidence supporting their allegation of a conmon,
raci al l y-bi ased exercise of discretion throughout the plant -
denonstrat ed t hr ough al | eged i ncidents of specific
discrimnation in pronotions decisions, statistical disparities,
and facts suggesting pervasive plant-w de racism The district
court abused its discretion in finding that such evidence was

insufficient to neet the burden that WAl -Mart inposes.
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V.

Nucor further argues that the workers have failed to
contest the district court’s independent finding that the
putative class failed to satisfy Rule 23(b)(3). As the conpany
observes, the district court specifically held that the class
failed to nmeet the rule’'s requirenents for a class action
seeking individualized noney damages, nanely, that comon
gquestions predom nate over individualized inquiries and that the
class action is “superior to other available nethods for fairly
and efficiently adjudicating the controversy.” Fed. R GCv. P
23(b) (3). The court remarked that “even if the Fourth Circuit
subsequently concludes that the plaintiffs have identified a
common i ssue that satisfies Rule 23(a)(2), this Court
nonet hel ess finds that ‘common issues,’” as that termis defined
by Wal-Mart, do not predom nate over individual issues wth
regard to the plaintiffs’ pronotions clains.”? J.A 10956.

Nucor contends that nowhere in the workers’ opening brief

is the Rule 23(b)(3) ruling addressed, and that any challenge to

2 This Court has previously observed that “[i]n a class
action br ought under Rul e 23(b) (3), t he ‘commnal ity’
requi renent of Rule 23(a)(2) is ‘subsuned under, or superseded
by, the nore stringent Rule 23(b)(3) requirenent that questions
coomon to the <class predomnate over’ ot her questions.”
Li enhart v. Dryvit Sys., Inc., 255 F.3d 138, 146 n.4 (4th Cr.
2001) (quoting Anthem 521 U.S. at 609). But as Wl -Mart nade
clear, the Rule 23(a) comonality requirement and the Rule
23(b)(3) predom nance requirenent remain separate inquiries.
Wal —Mart, 131 S. C. at 2556.
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that decision has thus been waived. The doctrine of waiver
derives from the Federal Rules of Appellate Procedure, which
require that the argunment section of an appellant’s opening
brief contain the “appellant’s contentions and the reasons for
them wth citations to the authorities and parts of the record
on which the appellant relies.” Fed. R App. P. 28(a)(8)(A);

see also Mayfield v. Nat’'l Ass'n for Stock Car Auto Racing,

Inc., 674 F.3d 369, 376-77 (4th Gr. 2012). *“Failure of a party
in its opening brief to challenge an alternate ground for a
district court’s ruling . . . waives that challenge.” Uni ted

States ex rel. Unl v. IIF Data Sol utions, 650 F.3d 445, 456 (4th

Cr. 2011) (quoting Rodriguez v. Hayes, 591 F.3d 1105, 1118 n.6

(9th Cr. 2010))).

The workers contend first, and we agree, that no waiver
occurred because their argunents in the opening brief extended
to the district court’s discussion of both predom nance and
comonal i ty. The single issue identified by the workers on
appeal did not differentiate between the court’s findings on
ei ther question. The issue, as presented, was this:

Was it error or an abuse of discretion for the
district court not to follow this Crcuit’'s mandate

hol di ng t hat sufficient statisti cal and non-
statistical evidence has been presented to certify a
pattern-or-practice and di sparate I npact cl ass
covering all six production departnments of the
def endant s’ manuf acturing plant in Huger, Sout h
Car ol i na?
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Consistent wth that framng, the workers’ opening brief
describes the district court’s decision in equally broad terns
wi t hout distinguishing between comonality and predom nance.
See Appellants’ Br. 28-29 (“The district court erred as a matter
of law by declining to follow this Court’s nmandate that held
there is sufficient statistical and non-statistical evidence to
certify a class covering all six production departnents.”);
Appellants’ Br. 3 (citing to the portion of the district court
opi ni on where predom nance is discussed).

Al though nore explicit separation of the predom nance and
comonality inquiries would no doubt have been wse, the
wor kers’ argunents throughout their brief directly respond to
the issues the district court raised in both contexts (issues
that, as discussed below, were intertwined by the court). The
wor kers, for instance, specifically <cite cases discussing
predom nance when arguing about the extent to which a court may
ook to nerits in deciding certification. See Appel lants’ Br.
34- 35. El sewhere, in discussing the sufficiency of the
anecdot al evidence presented, the workers argued in favor of our
holding in Brown | that “[t]his evidence alone establishes
common clainms of discrimnation worthy of class certification.”
Appel | ant s’ Br. 42 (citing Brown I, 576 F.2d at 153).
Certification of the workers’ class required a finding that Rule

23(b) was satisfied, in addition to a finding of commonality
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under Rule 23(a)(2). More generally, wthout Ilimting its
analysis to the question of commonality, the workers’  opening
brief observes that “[t]he district court’s finding that there
IS no pattern-or-practice evidence in +the non-Beam MII
departnents is directly contrary to the evidence and [the Fourth
Circuit’s] mandate.” Appellants’ Br. 42-43.

It is true that the workers argunments often focus expressly
on the question of comonality, as Wl-Mart focused its
anal ysi s. In that regard, however, the workers have nerely
followed the district court’s lead insofar as the court itself
raised the sane argunents wunder Rule 23(b)(3) as it did
regarding commonal ity under Rule 23(a)(2).2?® See J.A 10958-59;

see also United States v. Coforth, 465 F.3d 730, 737 (6th Gr.

2006) (observing that “where an argunent advanced in an
appel lant’s opening brief applies to and essentially subsunes an
alternative basis for affirmance not separately argued therein

the appellant does not waive that alternative basis for
af firmance”). The district court based its conclusion that
comon issues did not predomnate on the observation that
because the workers’ evidence disproportionately concerns the

Beam MIIl, “there is no ‘glue’ connecting the pronotions

22 Even superficially, the district court includes its

predom nance analysis under the heading of “Subjectivity as a
Policy,” dovetailing a discussion of comonality, instead of as
a separate section of analysis. See J.A 10954, 10956.

55



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015 Pg: 56 of 154

decisions in the Beam MI|I to the decisions in the other
departnents.” J. A 10959. That is exactly the sane argunent
rai sed, and responded to by the workers, in the context of Rule
23(a)(2) commonality. See J.A 10950-54; Appellants’ Br. 42-47

El sewhere in its Rule 23(b)(3) discussion, the court observes
that “[a]lthough there are, to varying degrees, a few
all egations of discrimnation in pronotions in departnents other
than the Beam MII, there is nothing to |link these allegations
to the pattern of behavior alleged in the Beam MII.” J. A
10959. Again, this argunent is also made in the Rule 23(a)(2)
context and responded to in detail by the workers there.
| ndeed, the district court itself acknow edged that It
“enpl oy[ ed] the | anguage of Wal-Mart” regarding Rule 23(a)(2) in
di scussing the requirenents of Rule 23(b)(3). J. A 10958-59.
In responding directly to the reasons given by the district
court for its predom nance determ nation, the workers have thus
done far nore than take a nere “passing shot at the issue.” See

Bel k, Inc. v. Meyer Corp., 679 F.3d 146, 152 n.4 (4th Gr. 2012)

(finding that an issue was waived after a party nentioned the
issue in a heading but failed to further develop the argunent);

see also Wllians v. Wodford, 384 F.3d 567, 587 n.5 (9th Gr.

2002) (concluding that an appellant preserved a claimfor review
even though the argunment consisted of “eight sentences in a

footnote,” where the argunent identified the basis of
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di sagreenent with the district court, the requested relief, and
relevant citations to case |law and the record).

Nonet hel ess, the dissent argues that “many different
reasons underlay [the district court’s] predom nance finding,
including several individual questions that could °‘overwhel m

common ones.” Post at 69. But a plain reading of the district

court’s opinion belies the idea that it made any predom nance
argunents that were not responded to by the workers. The only
specific argunent cited by the dissent as unaddressed contends
t hat because of the workers’ reliance on anecdotal evidence, a
jury “would have to delve into the nerits of each individual
pronotion decision.” J.A 10959; post at 69. Yet, as observed
above, the workers specifically argued that the anecdotal
evi dence establishes “common clainms of discrimnation” that

merit certification, not nerely a finding of comonality.

Appel lants’ Br. 42 (quoting Brown |, 576 F.2d at 153). I ndeed,
such an argunent is consistent with the workers’ fundanenta
contention throughout their brief that plant-w de discrimnation
exi st ed.

As this Court has observed, the purpose of the waiver
doctrine is to avoid unfairness to an appellee and mnimze the
“risk of an inprovident or ill-advised opinion being issued on

an unbriefed issue.” United States v. Leeson, 453 F.3d 631, 638

n.4 (4th CGr. 2006) (citing MBride v. Merrell Dow & Pharm,
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Inc., 800 F.2d 1208, 1211 (D.C. GCr. 1986)). Gven the briefing

presented, the fully devel oped record below, and the |ack of any
showi ng of wunfairness or prejudice, there is sinply no reason
why we should exercise our discretion to discard years of
litigation on appeal because of an inartful opening brief. See

A Helping Hand, LLC v. Baltinore Cnty., M., 515 F.3d 356, 369

(4th GCr. 2008) (observing that even when an argunent has been
wai ved, this Court may nonethel ess consider it if a “mscarriage
of justice would otherwise result” (internal quotation narks

omtted)); cf. Inre AmM W Airlines, Inc., 217 F.3d 1161, 1165

(9th G r. 2000) (observing that a court my refuse to find
wai ver and consider an argunment raised for the first tinme on
appeal when the issue “is one of |aw and either does not depend
on the factual record, or the record has been fully devel oped”).

| ndependent of the adequacy of the workers’ opening brief,
the district court had no grounds to revisit the question of
predom nance in the first place given this Court’s remand
instructions and mandate in Brown |. Unli ke the requirenment of
comonal ity under Rule 23(a)(2) discussed above, Wal-Mart did
not change, nor purport to change, the Rule 23(b)(3) analysis.
| ndeed, any inpact of the Suprene Court’s ruling on the question
of whether combn questions predomnate is only incidental
insofar as Wal-Mart recalibrated what constitutes a common

guestion in the first place. The majority in Wal-Mart only
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i nvoked Rule 23(b)(3) to argue that the rule’ s well-established
procedural protections should apply to the plaintiffs clains

for backpay. See Wal-Mart, 131 S. C. at 2559.

Follow ng our instructions in Brown | for the district
court to “certify the appellants’ class action,” the court found
that “the putative class satisfied both the predom nance and
superiority requirenments of Rule 23(b)(3).” J. A 10930. The
court then certified the class for those enployed in all six
Nucor operations departnents. The district court cites no new
facts or legal precedent after Brown | to justify revisiting
that determ nation once the underlying question of comonality
has been resol ved.

Nonet hel ess, the dissent insists that our decision in Brown

| “did not prevent the district court in any way from

consi dering predom nance because our prior decision did not say
anyt hi ng about predom nance.” Post at 75-76 (enphasis added).
Such a conclusion msconstrues both the plain |anguage of our
original mandate and ignores the district court’s equally plain
understanding of it. The pivotal question in determining the
scope of the mandate is whether the district court was free on
remand to find that the workers had not satisfied the
predom nance requirenent. If so, then our mandate did not reach
the issue and the district court was free to reconsider it. But

if the court did not have such liberty, then we nmust ask whet her
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“controlling legal authority has changed dramatically” regarding
Rul e 23(b)(3) such that the court could reconsider the question.
See Bell, 5 F.3d at 67. If no such change has occurred, then
the district court could not revisit it.

As for the first question, the district court had no
discretion to find that the workers’ class failed to satisfy
Rule 23(b)(3), after we expressly told it “to certify the

appellants’ class action and to engage in further proceedings

consistent with this opinion.” Brown |, 576 F.3d at 160; see
also Bell, 5 F.3d at 66 (requiring that a district court
“inplement both the letter and spirit of the . . . nmandate,

taking into account [our] opinion and the «circunstances it
enbraces” (internal quotation marks and citation omtted));

United States v. Pileggi, 703 F.3d 675 679 (4th Cr. 2013)

(observing that the nmandate rule “forecloses relitigation of
i ssues expressly or inpliedly decided by the appellate court”

(quoting Bell, 5 F.3d at 66)); S. Atl. Ltd., 356 F.3d at 583

(observing that a mandate nust be “scrupulously and fully
carried out” (internal quotation marks and citation omtted)).

| ndeed, the district court itself recognized that we had

“di ctate[d] the general outcome to be reached (class
certification) while leaving [the district court] to fill in the
details.” J.A. 9886 (Order Den. Mdt. for Recons. 8 n.2). o

cour se, the court could have, and did, eval uate whet her
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certification was best under Rule 23(b)(2) or (b)(3). But it
had no discretion to then find that the prerequisites of either
rule were not net. As the court observed, Nucor’s argunent on
remand that the workers had failed to satisfy Rule 23(b)
“overl ook[ed] the Fourth Crcuit’s prior holding in this case.”
J.A. 9704 (Certification Order).? Thus, the dissent nisstates
the record when it maintains that our original decision did not

in any way” prevent the district court from considering

pr edom nance. Post at 75-76. | ndeed, followi ng our

instructions and findings in Brown |, the court proceeded to
make the only finding it could under Rule 23(b)(3), nanely, that
“common issues predom nate and that a class action is superior
to any other nmethod for adjudication of the clainms in this
case.” The dissent is thus also msinforned when it states we
are now certifying “a Rule 23(b)(3) class action wthout any
court ever finding that the Rule 23(b)(3) requirenments are

satisfied.” Post at 78.

G ven the fact that our prior ruling foreclosed the denial

of certification on the basis of Rule 23(b)(3), the district

24 The dissent also maintains that our mandate did not reach
the question of predom nance because we anended our original
opinion in Brown | to delete a specific reference to Rule
23(b)(3). Post at 77. Such a deletion, however, did not change
either our mandate to certify — a mandate that required the
court to find the workers had nmet Rule 23(b) — or the district
court’s express understandi ng of that nandate.
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court needed sone conpelling reason to reconsider the question

Bell, F.3d at 67 (describing the “extraordinary” exception to

the mandate rule when there is “a showing] that controlling
| egal authority has changed dramatically”). But the court cited
no such reason and, unlike the question of comonality, \Wal-Mart
provi ded none. | ndeed, as the district court itself
acknow edged, Wal-Mart only incidentally narrowed an inquiry
into whether commopbn questions predomnate by clarifying what
constitutes a common question in the first place under Rule

23(a)(2). J.A 10971-72.

V.

More than seven years have now el apsed since the workers
first filed their class certification notion, and the district
court twice has refused to certify the class. The nature of the
all egations, the evidentiary support buttressing them and the
i nherent cohesiveness of the class all denonstrate that the
court’s failure to certify was an error. Rul e 23 provides w de
discretion to district courts, in part, to pronote the systemc
class action virtues of efficiency and flexibility. The
realization of such benefits, however, requires that a district
court exercise its judgnent in a reasoned and expeditious

manner .
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The dissent rightly observes that the mpjority presses

forward “[o]n the road to its desired result.” Post at 152.

And that result is sinple justice. At bottom the workers seek
not hing nore than the chance to speak with one voice about the
pronotions discrimnation they allegedly suffered as one class
on account of one uniting feature: the color of their skin.
The di ssent would deny them that chance while |eading this Court
down a different road — a road that would further weaken the
class action as a tool to realize Title VII's core promse of
equality.

W vacate the district court’s decertification of the
wor kers’ pronotions class and renmand the case to the district

court with instructions to certify the cl ass.

VACATED I N PART, AND REMANDED
W TH | NSTRUCTI ONS.
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ACEE, Circuit Judge, dissenting:

W typically tread lightly when reviewing a class
certification decision, affording “substantial deference” to the
district court, especially when it provides “well-supported

factual findings.” Ward v. Dixie Nat'l Life Ins. Co., 595 F. 3d

164, 179 (4th Cr. 2010). dCass certification proceedings often
call for fact-intensive choices requiring intimte know edge of
the peculiarities of conplex litigation. Id. W usually trust
that the district court has the better eye for these sorts of
guesti ons.

The majority today declines to follow that path. | t
instead takes issue with alnbst every aspect of the district
court’s deci si on to decertify, reversing t hat court’s
determ nati on because of newfound facts on appeal and different
notions about the nature of this case. In doing so, the
majority creates a split between this Court and another, see

Bennett v. Nucor Corp., 656 F.3d 802 (8th Cr. 2011), overl ooks

a plain and decisive waiver from the appellants, and drains a
critical Suprenme Court decision of nmuch of its meaning, see Wl -

Mart Stores, Inc. v. Dukes, 131 S C. 2541 (2011). I

respectfully dissent.
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| . Predom nance
A
The district court decertified Plaintiffs’ pronoti ons
classes for two distinct reasons. First, the court found that
Plaintiffs had not identified a “question[] of law or fact
common to the class,” as Rule 23(a)(2) of the Federal Rules of
Cvil Procedure requires. Second, it held that any questions
coomon to the class nenbers did not “predomi nate over any

guestions affecting only individual nmenbers,” so the class could

not be certified under Rule 23(b)(3). Each of these separate
reasons -- commonal ity or predom nance -- provide an independent
ground to decertify the class. See, e.qg., Thorn v. Jefferson-

Pilot Life Ins. Co., 445 F.3d 311, 319 (4th Gr. 2006).

Because the district court provided two different bases for
its decision, Plaintiffs were required to contest both. They
did not. Plaintiffs’ opening brief nowhere nentions the topic
of predom nance. Neither does it refer to Rule 23(b). And even
t hough “the main concern in the predom nance inquiry” is “the

bal ance between individual and common issues,” Mers v. Hertz

Corp., 624 F.3d 537, 549 (2d Cr. 2010), a reader searches in

vain for any nmention of such a “balancing” in Plaintiffs’
subm ssi ons. Instead, Plaintiffs’ opening brief focuses solely
on Rule 23(a) comonality. The brief does not even contain a

sinple statenent t hat the district court erred as to
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predom nance for the sanme reasons that it purportedly erred as
to conmonality -- not to say that such a statenent would be

sufficient, either. See Jinmenez v. Allstate Ins. Co., 765 F.3d

1161, 1165 n.4 (9th G r. 2014) (holding that “cursory statenents
that the district court’s order also incorrectly applied Rule
23(b)(3)’s [predom nance] requirenent” are “not enough to
preserve the issue for appeal”).

An appell ant nmust raise every issue that he wi shes to press
in his opening brief. If the appellant fails to address an
issue there, then we will deem the issue waived or abandoned.
We have repeated this rule so often that it mght rightfully be
termed the best-established rule in appellate procedure. See,

e.g., Metro. Reg’l Info. Sys., Inc. v. Am Hone Realty Network,

722 F.3d 591, 602 n.13 (4th Cr. 2013); Kensington Vol unteer

Fire Dep’t, Inc. v. Montgonery Cnty., 684 F.3d 462, 472 n.4 (4th

Cir. 2012); Mayfield v. Nat’'l Ass’'n for Stock Car Auto Racing,

Inc., 674 F.3d 369, 376 (4th Gir. 2012); A Hel ping Hand, LLC v,

Balt. Cnty., 515 F.3d 356, 369 (4th Cr. 2008); French .

Assurance Co. of Am, 448 F.3d 693, 699 n.2 (4th Gr. 2006). As

a rule that “all the federal courts of appeals enploy,” waiver

“makes excellent sense.” Joseph v. United States, 135 S. .

705, 705 (2014) (Kagan, J., respecting denial of certiorari).
In past cases, we have endeavored to apply our waiver rule

consistently, finding waiver whenever a party fails to “devel op
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[ his] argunent” -- even if his brief takes a passing shot at the

i ssue. Bel k, Inc. v. Meyer Corp., 679 F.3d 146, 152 n.4 (4th

Cr. 2012). W have further found argunents waived even though

they mght have had nerit. See ICGEN Int’'l, Inc. v. Roche

Di agnostics GrbH, 335 F.3d 303, 308-09 (4th Gr. 2003);

Pl easurecraft Marine Engine Co. v. Therno Power Corp., 272 F.3d

654, 657 (4th Gr. 2001). And we have applied the doctrine

despite its potentially significant i npact. See, e.qg., Carter

v. Lee, 283 F.3d 240, 252 n.11 (4th Cr. 2002) (applying the
doctrine in a death penalty case).

Gven that Plaintiffs failed to challenge the district
court’s ruling on predom nance, the plain and consistent waiver
rule defeats their appeal. “[T]o obtain reversal of a district
court judgnment based on nmultiple, independent grounds, an
appel lant must convince us that every stated ground for the

judgnent against himis incorrect.” In re Under Seal, 749 F.3d

276, 289 (4th GCir. 2014); accord Maher v. City of Chi., 547 F.3d

817, 821 (7th Cr. 2008); Jankovic v. Int’'l Cisis Gp., 494

F.3d 1080, 1086 (D.C. dCr. 2007). Appel l ate courts have
repeatedly affirmed district court decisions denying class
certification where plaintiffs failed to contest a predom nance

findi ng. See, e.g., Little v. T-Mbile USA Inc., 691 F. 3d

1302, 1306-08 (1ith Gr. 2012); Klay v. Humana, Inc., 382 F.3d

1241, 1268 (11th G r. 2004), abrogated on other grounds by
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Bridge v. Phoenix Bond & Indemity Co., 553 U S 639 (2008);

Appl ewhite v. Reichhold Chens., Inc., 67 F.3d 571, 573-74 (5th

Cir. 1995). Nothing calls for a different result here.
B

In view of their failure to raise the predom nance issue,
Plaintiffs now suggest that “[p]redom nance and comonality

are [both] part of Rule 23(b)(3),” such that a chall enge
concerning one should be treated as a challenge to both.
Appel lant’s Reply Br. 2. They are m staken.

Commonality, found in Rule 23(a)(2), asks whether the
proposed class will “resolve an issue that is central to the
validity of each of one of the clains in one stroke.” EQI Prod.

Co. v. Adair, 764 F.3d 347, 360 (4th Cr. 2014). Pr edom nance,

found in Rule 23(b)(3), presents a “far nore demandi ng” inquiry,

Anchem Prods., Inc. v. Wndsor, 521 U S. 591, 624 (1997), nanely

whet her any commopn questions “pre-dom nate over any questions
affecting only individual nenbers,” Fed. R Cv. P. 23(b)(3).
Thus, while a “common issue” wll establish comonality, that
common issue only goes to one part of the predom nance inquiry.
Consequently, courts and parties nust address these requirenents

separately, rather than mnuddl e them together. See Vega v. T-

Mobile USA, Inc., 564 F.3d 1256, 1268-70 (11th Cir. 2009); In re

Ins. Brokerage Litig., 579 F.3d 241, 277 (3d Gr. 2009); accord

Ealy v. Pinkerton Gov't Servs., Inc., 514 F. App’ x 299, 305 (4th
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Cr. 2013) (“[T]he Rule 23(a) commonality requirenent[] and the
Rul e 23(b)(3) predom nance requirenment remain separate inquiries
and the inquiries should not be ‘blended.””).

The majority excuses Plaintiffs’ waiver because it believes
that Plaintiffs “followed the district court’s lead” in
conbining the two issues. Maj. op. at 55. Thus, even though
commonal ity and predom nance are legally distinct, the mpjority
specul ates that the district court did not treat them as such
her e. The majority’s analysis mscharacterizes the district
court’s opinion.

The district court did not just repeat back its comonality
findings in determning that Plaintiffs’ class failed as to
predom nance. To the contrary, the court expressly held that it
could not find the required predom nance “even if the Fourth
Circuit subsequently conclude[d] that plaintiffs have identified
a comon issue that satisfies Rule 23(a)(2).” J.A 10956. The
court then explained -- over several pages -- that many
different reasons underlay its predom nance finding, including
several individual questions that could “overwhel nf comobn ones.

Amgen Inc. v. Conn. Ret. Plans & Trust Funds, 133 S. C. 1184,

1196 (2013). Because Plaintiffs heavily rely on anecdotal
evidence, for instance, the district court correctly concluded
that a jury “would have to delve into the nerits of each

i ndi vi dual pronotion decision” to determne whether each
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deci si on evidenced discrimnation. J. A 10959. Thus, a trial
meant to resolve class-wide issues would likely devolve into a
series of mni-trials exam ning each pronotion decision made in
the Nucor plant. The court further acknow edged that
“indi vidual damages determnations,” like those that would be

required here, can “cut against class certification.” J. A
10956. Al though it concluded that such damages determ nations
did not, standing alone, conpel decertification in this case,
J.A 10958, they did provide the district court an additional

basis for caution in nmaking its predom nance finding. See,

e.g., Cooper v. So. Co., 390 F.3d 695, 72223 (11th G r. 2004),

overrul ed on other grounds by Ash v. Tyson Foods, Inc., 546 U. S.

454 (2006) (noting that individualized danage issues could swanp
the advantages comng from an initial, class-wide Iliability

determ nation); accord Allison v. CGCtgo Petroleum Corp., 151

F.3d 402, 42122 (5th Cr. 1998), cited wth approval in

Gunnells v. Healthplan Servs., Inc., 348 F.3d 417, 445 n.18 (4th

Cr. 2003); see also Contast Corp. v. Behrend, 133 S. Ct. 1426,

1433 (2013) (explaining that individual damage-rel ated questions

m ght destroy predom nance); Wndham v. Am Brands, Inc., 565

F.2d 59, 71—+2 (4th Cr. 1977).
The district court appropriately resolved predom nance
separately from commonality. Plaintiffs’ failure to address the

predom nance finding in any way ends their appeal.
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C.
The mmjority at |east recognizes that Plaintiffs should
have been “nore explicit” in addressing predom nance. Maj . op.

at 54; see also id. at 55 (acknow edging that Plaintiffs’

“express[]” argunents l|largely concern commonality). Even so, it
concludes that certain oblique references in Plaintiffs briefs
preserved a predom nance-rel ated challenge on appeal. They do
not .

Plaintiffs’ statenent of the issue on appeal, for instance,
does not help them See mmj. op. at 53. The statenent asks
only whether *“it [was] error or an abuse of discretion for the
district court not to follow this GCrcuit’s mndate” when it
decertified the class. See Appellant’s Br. 1. Here agai n,
Plaintiffs never nention predom nance, and the statenent does
not otherw se indicate any specific conplaint with the district
court’s predom nance hol ding. Even if it had, that reference
woul d not have been enough w thout sone further argunment on the
matter -- an argunent that Plaintiffs wholly failed to provide

See Belk, Inc., 679 F.3d at 153 n.6; 11126 Balt. Blvd., Inc. v.

Prince George’s Cnty., M., 58 F.3d 988, 993 n.7 (4th Cr

1995) .
The majority also ignores Plaintiffs’ waiver because their
brief contains sone broadly stated attacks on the district

court’s decertification decision -- attacks purportedly not
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“limt[ed] to the question of comonality.” Maj. op. at b55.
But in the usual case, a generalized attack on the |lower court’s
deci sion does not preserve the specific argunents that m ght be
subsuned w thin the broader one. Quite the opposite: a
“generalized assertion of error” wll not suffice to preserve

anyt hi ng. MMG Fin. Corp. v. Mdwest Anusenents Park, LLC, 630

F.3d 651, 659 (7th Cr. 2011); see also, e.g., Garrett v. Sel by

Connor Maddux & Janer, 425 F.3d 836, 841 (10th G r. 2005);

Norman v. United States, 429 F.3d 1081, 1091 n.5 (Fed. Cr.

2005) . Preservation would have little to reconmmend it if
litigants could mnake nebulous, broadly worded argunents and
trust appellate courts to work out the details once the opposing
party points out the default.

In nmuch the sane way, Plaintiffs did not preserve their
predom nance challenge by citing a few cases that happen to
touch upon the concept. See mpj. op. at 54. The traditional
rule provides that citations to the “occasional case,” wthout
any fuller discussion, do not preserve an argunent. Pi ke v.

GQuarino, 492 F.3d 61, 78 n.9 (1st Cr. 2007); see also Am

W dl ands v. Kenpthorne, 530 F.3d 991, 1001 (D.C. G r. 2008) (“A

fleeting statenent in the parenthetical of a citation is no nore
sufficient to raise a claim than a «cursory remark in a
footnote[.]"). Simlarly, “[mere notation of the applicable

law, w thout any argunentation as to how it applies to [this]
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case, does not raise the issue of its application on appeal.”

Sou v. GConzales, 450 F.3d 1, 6 n.11 (1st Cr. 2006) (internal

guotation marks and citations omtted here and throughout);

accord Johnson v. United States, 734 F.3d 352, 360 (4th Grr.

2013).

The majority’s analysis casts an inappropriate role for an
appel late court. Now, a court nust review each decision that an
appel lant cites and independently consider whether any part of
it mght undermne the district court’s judgnment for sone reason
that the appellant never raised. That concept reconceives the
appellate courts’ role, as those “courts do not sit as self-

directed boards of |egal inquiry and research.” Nat ’ |

Aeronautics & Space Admin. v. Nelson, 562 U S. 134, 147 n.10

(2011); see also Walker v. Prince Ceorge’s Cnty., M., 575 F.3d

426, 429 n.* (4th Cr. 2009) (“Judges are not |ike pigs, hunting
for truffles buried in briefs.”). In addition, wusing the
majority’s new rule, appellants may now |aunch |ate-in-the-day
challenges to any part of a district court’s certification
decision so long as they serendipitously cited a case canvassi ng
Rule 23 in their opening brief. This “preservation-by-citation”
approach renders the waiver rule a nullity.
D
In the end, the majority declares itself unwlling to

exercise its “discretion” to “discard years of litigation on
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appeal because of an inartful brief.” Maj. op. at 58. That
approach seens to give pro se litigant treatnent to a brief
crafted by experienced class counsel -- counsel that has
appeared in our court before. Surely it does not expect too

much from veteran counsel to ask them to nake their argunents
straight up and square. Al the nore so when these counsel have
been specifically cautioned about waiver on previous occasions.

See, e.g., Davis v. Coca-Cola Bottling Co. Consol., 516 F.3d

955, 972-73 (11th G r. 2008) (holding that party represented by
sanme counsel had “abandoned” claimby failing to raise it in his

opening brief); see also Angles v. Dollar Tree Stores, Inc., 494

F. App’x 326, 330 n.6 (4th Cr. 2012) (sane); cf. Bennett, 656

F.3d at 821 (holding that party represented by same counsel had
“essentially abandoned” argunent by making only a “conclusory

chal l enge”); Anderson v. Cagle's, Inc., 488 F.3d 945, 959 (1lith

Cr. 2007) (sane).

The *“purpose” of the preservation rule is also not served
by overlooking Plaintiffs’ waiver. See mmj. op. at 57-58. The
rule “ensures that the opposing party has an opportunity to
reflect upon and respond in witing to the argunents that his

adversary is raising.” Ham I ton v. Southland Christian Sch.,

Inc., 680 F.3d 1316, 1319 (1ith Gr. 2012); see also United

States v. Leeson, 453 F.3d 631, 638 n.4 (4th Gr. 2006) (noting

that late argunents are “unfair to the appellee”); Pignons S A
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de Mecanique v. Polaroid Corp., 701 F.2d 1, 3 (1st Gr. 1983)

(“I'n preparing briefs and argunents, an appellee is entitled to
rely on the content of an appellant’s brief for the scope of the
i ssues appealed[.]”). Nucor never had a chance to address
Plaintiffs’ predom nance argunents directly, as Plaintiffs
waited until their reply brief to nmake them Plaintiffs argued
in their reply brief, for exanple, that no *“heightened”

predom nance standard applies after WAl-Mart Stores, Inc. V.

Dukes, 131 S. C. 2541, 2551 (2011), and the nmjority agrees,
see maj. op. at 62. There mght very well be reason to believe
ot herwi se, though Nucor has never had a chance to nake that

ar gunent . See, e.g., Andrey Spektor, The Death Knell of 1ssue

Certification and Wiy That Matters After WAl-Mart v. Dukes, 26

St. Thomas L. Rev. 165, 172 (2014) (suggesting that Wal-Mart
rendered it harder for issues to predom nate). It nust be cold
confort to Nucor, then, to hear that it was not “prejudice[d]”
by these and ot her unanswerabl e argunents. Maj. op. at 58.

E.

The majority goes on to hold that the nmandate rule barred
the district court from examning Rule 23(b)(3) predom nance.
See mgj. op. at 58-62. That view is factually and legally
i ncorrect. The decision in the prior appeal in this case did

not prevent the district court in any way from considering
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predom nance because our prior decision did not say anything
about predom nance.
In its original class certification decision in 2007, the

district court held that Plaintiffs did not satisfy three of

Rule 23(a)’s four requirenents. It expressly declined to
consider “the remaining requirenents of Rule 23(b).” J.A 8997.
On appeal, the parties’ subm ssions focused solely on Rule

23(a). A majority of the Court then reviewed these “Rule 23(a)

factors” and found them “satisfied.” Brown v. Nucor Corp., 576

F.3d 149, 160 (4th G r. 2009) (“Brown |1”). The Browmn | ngjority
initially went on to hold, in a single sentence at the end of
the opinion, that “the requirenents of [Rule] 23(b)(3) ha[d]

also been satisfied for these clains.” See Brown Vv. Nucor

Corp., No. 08-1247, slip op. at 19 (4th Cr. Aug. 7, 2009).
Nucor then petitioned for rehearing en banc, arguing, anong
other things, that neither the |ower court nor the parties had
previously analyzed the Rule 23(b) issue. See Nucor Pet. for
Reh’g at 9, Brown |, 576 F.3d 149 (No. 08-1247), ECF No. 53. 1In
response, the Brown | panel anended its opinion and excised any

mention of Rule 23(b)(3). See Order, Brown v. Nucor Corp., No.

08-1247 (4th GCr. Cct. 8, 2009). One can easily discern why the
opi nion was anended: Brown | could not decide a fact-intensive
issue -- that is, the predom nance issue under Rule 23(b)(3) --

when the parties had not yet argued it and the district court
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had not yet addressed it. See Transanerica Leasing, Inc. V.

Instit. of London Underwiters, 430 F.3d 1326, 1332 (11th Cr.

2005) (explaining that the nmandate rule and the broader |aw of
the case doctrine “cannot apply when the issue in question was
outside the scope of the prior appeal”). In fact, up to that
point, Plaintiffs had never even sought certification under Rule
23(b)(3); they sought to certify only a Rule 23(b)(2) class or,
inthe alternative, a so-called “hybrid” action.

By renoving any reference to Rule 23(b), Brown | left it to
the district court to determine in the first instance whether
Plaintiffs class net that provision's requirenents. The
district court conplied with both the letter and the spirit of
Brown I, and it correctly took “into account [the] opinion and

the circunstances it enbrace[d].” United States v. Bell, 5 F. 3d

64, 66 (4th Cr. 1993); see also, e.g., Lindy Pen Co. v. Bic Pen

Corp., 982 F.2d 1400, 1404-05 (9th Gr. 1993) (affirmng
district court’s decision not to order accounting or damges,
despite appellate court’s instructions to “order an accounting
and to award damages,” where district court acted in line with
the “spirit” of the nandate). An appellate nandate “does not
reach questions which mght have been decided but were not.”

United States v. Lentz, 524 F.3d 501, 528 (4th Gr. 2008). And

“Iwhile a mandate is controlling as to matters wthin its

conpass, on the remand a lower court is free as to other
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i ssues.” Sprague v. Ticonic Nat’'l Bank, 307 U S. 161, 168

(1939). Sinply put, the Brown | mandate did not apply to Rule
23(b)(3), nor could it.

On remand after Brown |, the district court initially
certified the two pronotions classes under Rule 23(b)(3). The
court later reconsidered, as it was entitled to do under Rule
23, which provides that “[a]n order that grants or denies class
certification may be altered or anmended before final judgnent.”
Fed. R Cv. P. 23(c)(1)(C; see also Fed. R GCv. P. 54(b).

“[Clertifications are not frozen once made,” Angen, Inc., 133 S

Ct. at 1202 n.9, and a district court has “considerable

di scretion to decertify the class,” Cent. Wsleyan Coll. v. WR

Gace & Co., 6 F.3d 177, 189 (4th Cr. 1993). See al so Prado-

Steiman ex rel. Prado v. Bush, 221 F.3d 1266, 1273 (11th Gr.

2000) . The district court could revisit its interlocutory
deci sion regardless of whether, as the mpjority puts it, “new
facts or |legal precedent [arose] after Brown I|.” Maj. op. at
59.

In effect, the mpjority today certifies a Rule 23(b)(3)
class action wthout any court ever finding that the Rule
23(b)(3) requirenents are satisfied. It cannot genuinely
contend that Brown | did the work, as “the Fourth Crcuit has
never allowed the rigorous Rule 23 analysis to be acconplished

inmplicitly.” Partington v. Am Int’|l Specialty Lines Ins. Co.,
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443 F.3d 334, 341 (4th Cr. 2006). And the district court
ultimately did not make such a finding either. The majority’s
decision to certify in part on this illusory nandate, then,

substantially damages Rule 23(b)(3)’'s “vital prescription.”
Anthem 521 U. S. at 623. The Suprene Court recently rem nded us

that “plaintiffs wishing to proceed through a class action nust

actually prove -- not sinply plead -- that their proposed class
satisfies each requirement of Rule 23, including . . . the
predom nance requirenment of Rule 23(b)(3).” Halliburton Co. wv.

Erica P. John Fund, Inc., 134 S C. 2398, 2412 (2014). At

| east as to predom nance, Plaintiffs have yet to prove anything.
x  x * %
Plaintiffs did not challenge the district court’s
predom nance ruling and do not credibly explain why they failed
to do so. The district court’s decision should therefore be

affirmed on that basis al one.

1. Rel evant Standards
Even ignoring Plaintiffs’ waiver of the predom nance issue,
they have not established that the district court abused its
discretion in finding insufficient comonality. To see why, it
is first necessary to recognize the standard that appellate
courts use in reviewwng a district court’s class-certification

deci si on. Then, the standard that the district court used in
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evaluating the evidence at the certification stage nmnust be
consi der ed.
A
1.
A district court’s ultimte class-certification decision --
that is, how it applied the Rule 23 factors -- is reviewed for

an abuse of discretion. See, e.qg., EQI Prod. Co., 764 F.3d at

357; Ward, 595 F.3d at 179; Mnroe v. Cty of Charlottesville

Va., 579 F.3d 380, 384 (4th Gr. 2009); Gegory v. Finova

Capital Corp., 442 F.3d 188, 190 (4th G r. 2006). But reciting

the standard is not enough; there nust be genuine respect and
adherence paid to the limts that it inposes.

The abuse-of-discretion standard does establish some
substantial limts, representing “one of the npst deferential

standards of review.” Matthew Bender & Co. v. West Publ’'g Co.

240 F.3d 116, 121 (2d CGr. 2001). Under it, the appellate court
may reverse only when “the [trial] ~court’s exercise of
di scretion, considering the |law and the facts, was arbitrary and

capricious.” United States v. Mson, 52 F.3d 1286, 1289 (4th

Cr. 1995). W act only when the decision could not *“have been

reached by a reasonable jurist,” or when we my call it
“fundanentally wong,” “clearly unreasonable, arbitrary, or
fanciful .” Bluestein v. Cent. Ws. Anesthesiology, S.C, 769

F.3d 944, 957 (7th Cr. 2014); accord Am Copper & Brass, |Inc.
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v. Lake City Indus. Prods., Inc., 757 F.3d 540, 543 (6th Cr.

2014) (characterizing review of a class certification decision
as “very limted”).

O course, deference does not equal blind acceptance. | f,
for instance, the district court entirely fails to undertake
sonme part of the requisite analysis, then it may be appropriate

to reverse. See, e.g., EQI Prod., 764 F.3d at 371 (vacating and

remanding a certification order where the district court failed
to conduct an appropriately rigorous analysis of Rule 23s
requirenents). But when our review ventures into intensely
factual matters or areas of practical concern, then our
deference nust be at its greatest -- indeed, we nust stand aside
in those circunstances unless the Ilower court was “clearly

wong.” Wndham 565 F.2d at 65; accord CGC Holding Co., LLC v.

Broad & Cassel, 773 F.3d 1076, 1086 (10th Gr. 2014) (“[A]s |long

as the district court applies the proper Rule 23 standard, we
will defer to its class certification ruling provided that
decision falls within the bounds of rationally avail able choices
given the facts and law involved in the matter at hand.”).

W do not then reverse anytinme we disagree with the result

that the district court reaches. See First Penn-Pac. Life Ins.

Co. v. Evans, 304 F.3d 345, 348 (4th Gr. 2002). Rat her, “the

[ abuse-of -di scretion] standard draws a line . . . between the

unsupportable and the nerely m staken, between the |egal error,
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di sorder of reason, severe |apse of judgnent, and procedural
failure that a reviewing court may always correct, and the
si npl e disagreenent that, on this standard, it may not.” Evans

v. Eaton Corp. Long Term Disability Plan, 514 F.3d 315, 322 (4th

Cr. 2008); see also Cooter & Gell v. Hartmarx Corp., 496 U. S.

384, 405 (1990) (holding that the district court did not abuse
its discretion where it “applied the correct |egal standard and
of fered substantial justification for its finding”).

These principles mght strike some as truisnms, but they
carry speci al force in the «class-certification context.
“Granting or denying class certification is a highly fact-

intensive matter of practicality,” Mnreal v. Potter, 367 F.3d

1224, 1238 (10th Cir. 2004), so nmuch so that “[h]ighly fact-
based, conplex, difficult matters” arise as a matter of routine,
Anchem 521 U S. at 630 (Breyer, J., concurring in part and
dissenting in part). Unsurprisingly, then, we give district
courts “broad discretion in deciding whether to allow the

mai nt enance of a class action.” Roman v. ESB, Inc., 550 F.2d

1343, 1348 (4th CGr. 1976); see also Lowery v. Circuit Cty

Stores, Inc., 158 F.3d 742, 757-58 (4th Cr. 1998), vacated 527

U S 1031 (1999), reaff’'d in relevant part, 206 F.3d 431 (4th

Cr. 2000). As with any other decision that appellate courts
review for abuse of discretion, we should affirma certification

decision even if we are convinced that “reasons clearly existed
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for taking the other course.” Lews v. Bloonberg MIls, Inc.,

773 F.2d 561, 564 (4th Gr. 1985); accord Simons v. Poe, 47

F.3d 1370, 1382 (4th Gr. 1995).
2.
An appellate court must be even nore careful in reviewng

any factual findings underlying the district court’s decision,

as we review those only for clear error. Thorn, 445 F.3d at
317-18; see also Fed. R Cv. P. 52(a)(6). “The clear error
standard . . . protects district courts’ primcy as triers of
fact.” Evans, 514 F.3d at 321. Qur opinions have repeatedly

enphasi zed that clear-error review is “narrow,” Wl ker v. Kelly,

593 F.3d 319, 323 (4th GCr. 2010), “highly deferential,” Geen

v. Johnson, 515 F.3d 290, 301 (4th G r. 2008), and “particularly

ci rcunscribed,” Jinenez v. Mary Washington Coll., 57 F.3d 369,

378 (4th Gr. 1995). W may reverse findings reviewed under
this standard only when, having reviewed the entire record, we
are “left with the definite and firm conviction that a m stake

has been commtted.” United States v. Heyer, 740 F.3d 284, 292

(4th Gr. 2014). If the district court chose between “two
perm ssible views of the evidence,” or if it otherwise offered a

“pl ausi bl e” account of that evidence, Anderson v. City of

Bessener City, N.C, 470 U S 564, 574 (1985), then its factual

findings are “conclusive,” Walker, 594 F. 3d at 323. And as wth

the abuse-of-discretion standard, we cannot reverse nerely
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because we would have decided the matter differently. See
Anderson, 470 U. S. at 573.
3.

Despite these deferential standards of review, the majority
identifies reversible error in virtually every legal and factua
judgment that the district court rendered. Yet in searching the
majority’s opinion for any of the hallnmarks of deference --
expl anations as to how the district court clearly erred, or ful
analysis of how the district court abused its discretion -- we
find very little.

In truth, the majority seens to apply just about every
standard of review but a deferential one. For the nost part,
the majority offers bare statenments that the district court
erred, apparently because the district court decided things
differently than the mgjority would have. For instance, it
insists that Plaintiffs’ statistical evidence is sinply “less
precise” and rejects out-of-hand the district court’s view that
the evidence was “fundanentally unreliable.” Maj. op. at 18,
23. Li kew se, it draws its own conclusions about the anecdota

evi dence, reciting certain portions of certain affidavits and

decl aring them enough. It nmakes credibility determ nations,
categorically rejecting Nucor’s evidence as “self-serving,” id
at 25, or “coercive,” id. at 42, while enbracing contrary

statenents from Plaintiffs because the majority finds them
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“credible,” id. at 41. And it offers its own notions about what
is “plain,” id. at 29, “elenentary,” id. at 39, or “comon
sense,” id. at 42. The majority does so even while decrying the

dangers of “cherry pick[ing] facts from an 11,000 page record.”
Id. at 41. In short, the majority opinion shows little respect
for a district court that is far nore famliar with each page of
the record than we are.

Contravening our “axiomatic” rule against factual findings

on appeal, Core Commt’'ns, Inc. v. Verizon Ml. LLC, 744 F.3d 310,

324 (4th Cr. 2014), the majority eventually finds in the first
instance that “there is only one answer to the question of why
Nucor’s black workers were consistently disfavored,” mj. op. at
45, Thi s adventuresone approach is rather jarring when placed
agai nst the nore neasured nethods found in sone of our other

class certification decisions. See, e.g., EQI Prod., 764 F.3d

at 371 (remanding for furt her consi deration  of cl ass
certification after determning that district court msapplied

the relevant standards); Gariety v. Gant Thornton, LLP, 368

F.3d 356, 366 (4th Cir. 2004) (sane). Mking matters worse, the
majority offers no good reason for it. Instead, it engages in a
rather extended discussion of the Brown | dissent and then
declares any attack on the nmgjority’'s factfinding today

“iron[ic].” M. op. at 21.
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Too often, we fail to give standards of review the
attention that they deserve. W see themrecited in boilerplate
and then dispensed with when the perceived exigencies of a case
seem to call for it. But “[s]tandards of review are . . . an
el emrental expression of judicial restraint, which, in their
deferential varieties, safeguard the superior vantage points of
those entrusted with primary decisional responsibility.” Evans,
514 F.3d at 320-21. An appellate court should not be so quick
to ignore them

B

We nmust next consider the district court’s role in deciding
the certification nmotion in the first place. The majority
inplies that the district court too readily dismssed
Plaintiffs’ efforts to certify. But the district court was not
just permtted to take a hard |ook at Plaintiffs’ subm ssions --
it was required to.

1

Al though plaintiffs shoulder the burden of denonstrating
that a proposed class conplies with Rule 23, the district court
has an “independent obligation to performa rigorous analysis to
ensure that all of the prerequisites have been satisfied.” EQT
Prod., 764 F.3d at 358. Among other things, this “rigorous
analysis” requires the district court “to resolve a genuine

| egal or fact ual di spute relevant to determning the
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requirenents.” In re Hydrogen Peroxide Antitrust Litig., 552

F.3d 305, 320 (3d Cir. 2008).
“IClareful attention to the requirenments of J[Rule] 23
remains . . . indispensable” even in cases “alleging racial or

ethnic discrimnation.” E. Tex. Mdtor Freight Sys., Inc. v.

Rodri guez, 431 U S. 395, 405 (1977). Thus, “a Title VIl class
action, like any other class action, may only be certified if
the trial court is satisfied, after a rigorous analysis, that
the prerequisites of [the Rule] have been satisfied.” Gen. Tel.

Co. of Sw. v. Falcon, 457 U S. 147, 161 (1982); see also Desert

Pal ace, Inc. v. Costa, 539 US. 90, 99 (2003) (noting the

“conventional rule[s] of «civil litigation . . . generally
appl[y] in Title VII cases”). And there is no “entitlenent to
cl ass proceedings for the vindication of statutory rights,” Am

Express Co. v. Italian Colors Rest., 133 S. Q. 2304, 2309

(2013), Title VII included. Thus, the Court nust be careful not
to bend and twist the “rigorous analysis” that Rule 23 conpels
merely for the sake of abstract notions of Title WVI’'s

obj ectives and purposes. Cf. Touche Ross & Co. v. Redington,

442 U.S. 560, 578 (1979) (“[Generalized references to the
‘renedi al purposes’ of [a statute] wll not justify reading a
provision nore broadly than its |anguage and the statutory

schene reasonably permt.”). To do so would not only ignore the
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Suprene Court’s warnings; it mght also have unforeseen effects
in the many other areas of law in which Rule 23 is inplicated.

In basic terns, the rigorous-analysis standard tests
whether plaintiffs have presented substantial evidence of
conpliance with Rule 23. Plaintiffs may “not sinply plead’ that
the relevant requirenments have been net, but nust “actually

prove” it. Hal i burton, 134 S. . at 2412; accord Mnroe, 579

F.3d at 384. To nmeet that standard, plaintiffs nust summon
“evidentiary proof,” Contast, 133 S Ct. at 1432, and
“affirmatively denonstrate [their] conpliance with the Rule,”
VWal -Mart, 131 S. C. at 2551. “[ S] one evidence” is not enough.

In re Initial Pub. Oferings [“IPO] Sec. Litig., 471 F.3d 24,

33 (2d Cir. 2006).
Before certifying a class action, courts wll require a
plaintiff to establish by a preponderance of the evidence that

the action conplies with each part of Rule 23. See In re U S

Foodservice Inc. Pricing Litig., 729 F.3d 108, 117 (2d Cr.

2013); Carrera v. Bayer Corp., 727 F.3d 300, 306 (3d Gr. 2013);

Messner v. Northshore Univ. HealthSystem 669 F.3d 802, 811 (7th

Cr. 2012); Ala. Elec. Pension Fund v. Flowserve Corp., 572 F.3d

221, 228 (5th Gr. 2008), abrogated in other respects by

Hal | i burton, 134 S. C. 2398; accord In re Titanium D oxide

Antitrust Litig., 284 F.R D. 328, 336 (D. Ml. 2012); Inre MIlIs

Corp. Sec. Litig., 257 F.R D. 101, 104 (E.D. Va. 2009); In re
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Saf ety- Kl een Corp. Bondholders Litig., No. 3:00-1145-17, 2004 W

3115870, at *2 (D.S.C. Nov. 1, 2004); see also Anthony F. Fata,

Doonsday Del ayed: How the Court’s Party-Neutral Carification of

Class Certification Standards in Wal-Mart v. Dukes Actually

Hel ps Plaintiffs, 62 DePaul L. Rev. 675, 681 (2013) (reading

Wal - Mart to apply a preponderance-of -t he-evi dence standard).
2.
“IT]he factors spelled out in Rule 23 nust be addressed
through findings, even if they overlap with issues on the

merits.” Gariety, 368 F.3d at 366; accord In re Rail Freight

Fuel Surcharge Antitrust Litig., 725 F.3d 244, 249 (D.C. Cr.

2013) (recognizing that certification wll sonetinmes “resenbl e[]
an appraisal on the nerits”). Cbviously, “[a] court may not say

sonething like ‘let’s resolve the nerits first and worry about

the class later’ . . . or ‘I’"m not going to certify a class
unless | think that the plaintiffs will prevail.’” Szabo v.
Bri dgeport Machs., Inc., 249 F.3d 672, 677 (7th Cr. 2001),
cited wth approval in Wal-Mart, 131 S. C. at 2552. But

overlap “cannot be helped,” as certification “generally involves
considerations that are enneshed in the factual and |egal issues
conprising the plaintiff’s cause of action.” Wal - Mart, 131 S.

a. at 2551-52. Conpare Brown |, 576 F.3d at 156 (citing Eisen

v. Carlisle & Jacquelin, 417 U. S. 156, 177 (1974), and refusing

to inquire into Plaintiffs’ statistics because it would be an
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imperm ssibly “in-depth assessment of the nerits”), wth Wl-
Mart, 131 S. Q. at 2552 & n.6 (adnonishing courts not to
“mstakenly cite[]” Eisen for the incorrect idea that nerits
inquiries are barred).

3.

Contrast these well-defined and rigorous standards with the
anbi guous and limtless ones found in the nmajority opinion. The
maj ority acknow edges the “rigorous analysis” that |ower courts
must perform but abandons that standard soon after nentioning
it. | nst ead, it treats the evidentiary standard for
certification as one different fromthat required for a party to
prevail on the nerits, never acknow edging that this view breaks
fromthe many courts (including those in our Crcuit) that apply
t he preponderance standard. Nor does it even tell us what a
“rigorous analysis” mght consist of. Instead, it nmerely
invokes Angen, a case that addresses what questions may be
considered on class certification, not what evidence wll
suffice to answer them 133 S. C. at 1194-95. Having rendered
the rigorous analysis less rigorous than other courts’ (though
to what degree, one does not know), the najority then proceeds
to apply its weakened test, repeatedly using nere allegations --
or, sonetines, allegations “proven” by allegations -- to justify

certification. See, e.g., mpj. op. at 25, 33, 34, 39, 43, 45
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50, 51, 62. The necessary inplication is that the nmgjority’s
“rigorous anal ysis” consists of very little.

One finds a further hint at the level of proof that the
majority neans to apply when it enbraces Brown I’'s netric. Mj.
op. at 16-17. Brown | held that “allegations” of disparate
treatment were enough to establish commonality, a conclusion at

odds with Wal-Mart. Conpare Brown |, 576 F.3d at 153, with WAl -

Mart, 131 S. C. at 2553 (distinguishing between an “otherw se
unsupported allegation” and the “significant proof” required to
establish a comon policy). The majority in Browmn | also said
that anecdotes from three enployees concentrated in a single
departnent proved a common policy of discrimnation. 576 F.3d
at 153. And it held that statistical evidence of “relatively

weak probative value” was enough, even though problens in that

evidence -- the statistical evidence seen here -- mght “very
wel |l discredit” it at sone |ater stage. ld. at 156 & n.10. In
short, Brown | required the plaintiffs to sumpbn an

exceptionally |ow, alnbst non-existent |evel of proof at the
class-certification stage.

The majority’s decision to reanimate Brown |’s negligible
evidentiary standard |eaves this circuit alone on an island.
The Brown | mgjority suggested that its lenient view of the
necessary evidence aligned with the Second Crcuit’s decision in

Caridad v. Metro-North Commuter Railroad, 191 F.3d 283 (2d Gr.
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1999). See Brown |, 576 F.3d at 157 (citing Caridad, 191 F.3d

at 293). But by the tine Brown | was issued, the Second Circuit
had al ready repudiated any part of Caridad suggesting a |esser
burden of proof than a preponderance of the evidence. See In re
PO, 471 F.3d at 42 (“[Qur conclusions necessarily preclude the
use of a ‘sonme showi ng’ standard, and to whatever extent Caridad

m ght have inplied such a standard for a Rule 23 requirenent,

that inplication is disavowed.”). Only one circuit foll owed
Brown |I's lead and accepted such a |ow degree of proof: the
Ninth Circuit, in its nowreversed decision in Dukes v. \Val-Mart

Stores, Inc. See 603 F.3d 571, 595-96 & n.17 (9th Gr. 2010).

(citing Brown |, 576 F.3d at 156). In the neantine, another

circuit rejected Brown | outright. See Bennett, 656 F.3d at 816

n.2 (declining to “follow Brown |’'s finding that sufficient
evi dence established comonality, as “Brown|] |] was decided
w thout the benefit of the Supreme Court’s recent opinion in
Dukes”) .

All in all, despite assurances otherwise, the mjority
treats Rule 23 as sonething akin to a pleading standard. It is

not . See Wal -Mart, 131 S. Ct. at 2551. Were the rule witten

as the majority envisions it, district courts would get to “duck

hard questions.” Wst v. Prudential Sec., Inc., 282 F.3d 935,

938 (7th Cr. 2002). But framng class certification as a nere

pl eadi ng standard “anobunts to a delegation of judicial power to
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the plaintiffs.” 1d. “[A] district court’s certification order
often bestows upon plaintiffs extraordinary |everage, and its
bite should dictate the process that precedes it.” Gscar

Private Equity Invs. v. Allegiance Telecom Inc., 487 F.3d 261,

267 (5th Cr. 2007), abrogated in other respects by Erica P.

John Fund, Inc. v. Halliburton Co., 131 S. C. 2179 (2011).

I11. Commonality
Wth the proper standards in mnd, it becones evident that
the district court did not abuse its discretion in finding that
Plaintiffs failed to establish comonality.
“I'n this case, proof of comonality necessarily overl aps
with [Plaintiffs’] nerits contention that [Nucor] engages in a

pattern or practice of discrimnation.” Wal-Mart, 131 S. . at

2552. Plaintiffs nmnust establish a wunifying policy of
discrimnation at certification, or “it will be inpossible to
say that exam nation of all the class nenbers’ clains for relief
w || produce a common answer to the crucial question [of] why

was | disfavored.” | d. In other words, Plaintiffs cannot

sinply identify a group of people who they allege have suffered
sone type of Title VII injury. Id. To certify the class,
Plaintiffs nust be able to trace that injury to a single, common

sour ce. Id.; accord Ellis v. Costco \Wolesale Corp., 657 F.3d

970, 981 (9th GCir. 2011); see also WIliam B. Rubenstein,
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Newberg on Class Actions 8 3:19 (5th ed. 2014) (citing Brown |

as an exanple of a case that approached commonality “Iloosely”

and explaining that Wal-Mart articulated a nore explicit
definition of commnality”). Plaintiffs here nust identify a
comon policy with comon injury to nenbers of a class spanning
nore than a decade, <covering Nucor’s entire South Carolina
production facility, and touching upon dozens of relevant
deci si onmakers. That task can be decidedly difficult,

especially given that Plaintiffs premse their class in part on

a disparate treatnent theory. See Stastny v. S. Bell Tel. &

Tel. Co., 628 F.2d 267, 274 n.10 (4th Cr. 1980); see also

Garcia v. Johanns, 444 F.3d 625, 633 (D.C Cr. 2006)

(“Establishing commmonality for a disparate treatnent class is
particularly difficult where, as here, nultiple decisionmakers
with significant | ocal autonony exist.”).

A plaintiff who bri ngs a cl ass-w de char ge of
di scrimnation nust traverse a “w de gap” between his claim of
i ndi vidual mstreatnment and a class-wide harm Fal con, 457 U. S
at 157. The plaintiff could do so in one of tw ways. See Wl -
Mart, 131 S. C. at 2553. First, he mght identify a “biased
testing procedure” that is wused to evaluate applicants and
enpl oyees. Id. By all accounts, Plaintiffs do not identify
that sort of procedure here. Second, a plaintiff mght offer

“significant proof” that an enployer “operated under a general
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policy of discrimnation . . . [that] manifested itself in
hiring and pronotion practices in the sanme general fashion.”
Id. This second route forns the focus of this case.

Plaintiffs offer two types of evidence that they say bridge
the gap between individual and class-wde clains: statistical
evi dence and anecdotal evidence. Whet her examining these two
categories of evidence separately or together, the district
court did not abuse its discretion in deemng the Plaintiffs’
case insufficient.

A. Statistical Evidence
1.

Plaintiffs first present a statistical study conparing a
hypot hesi zed, wei ghted benchmark of black bidders for pronotions
to the nunber of black enployees that they assumed Nucor
pronmoted during the relevant period. This evidence perforns a
double duty, as it goes to Plaintiffs’ disparate inpact claim
and their disparate treatnent claim

As to the disparate inpact claim this sort of statistical
evidence should identify disparities that are “sufficiently

substantial” to raise “an inference of causation.” Ander son v.

West i nghouse Savannah River Co., 406 F.3d 248, 281 (4th Cr.

2005) . Wthout “substantial” disparities, we cannot be
confident that a challenged policy produced an injury common to

the class. See Wal-Mart, 131 S. C. at 2551.
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As to the disparate treatnment claim “gross statistical
disparities” “may in a proper case constitute prinma facie proof

of a pattern or practice of discrimnation.” Hazel wood Sch.

Dist. v. United States, 433 U S 299, 307-08 (1977); accord

Ardrey v. United Parcel Serv., 798 F.2d 679, 683 (4th Cr.

1986) . But see Warren v. Halstead Indus., Inc., 802 F.2d 746,

753 (4th Cr. 1986) (“[S]tatistics cannot alone prove the
exi stence of a pattern or practice of discrimnation[.]"). But
not every case will present the truly egregious and unexpl ai ned
disparities that leave no room for any inference other than
i ntenti onal di scrim nation. Mor eover, “[1]nferring past
discrimnation from statistics alone assunes the nost dubi ous of
conclusions: that the true neasure of racial equality is always

to be found in numeric proportionality.” Mi. Trooper Ass’n,

Inc. v. Evans, 993 F.2d 1072, 1077 (4th G r. 1993).

2.

The mjority observes that Plaintiffs’ evidence is
“statistically significant at 2.54 standard devi ations from what
woul d be expected if race were a neutral factor.” M. op. at
28. Statistical significance, however, is a necessary but not
sufficient condition to finding a discrimnatory practice or
policy; statistical significance does not axiomatically equate

with legal significance. See EEOC v. Fed. Reserve Bank of

Ri chnond, 698 F.2d 633, 648 (4th Gr. 1983) (“[S]tatistical
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significance as neasured by the standards of acceptable
statisti cal principles wll not necessarily be legally

significant[.]”), rev’'d sub nom on other grounds, Cooper v. Fed.

Reserve Bank of Richnond, 467 U. S. 867 (1984). High statistica

significance levels mght |ack practical and |legal significance,
for instance, because “a high significance l|evel may be a

m sleading artifact of the study’'s design.” Kadas v. M

Systenmhouse Corp., 255 F.3d 359, 362 (7th GCr. 2001). Thus,

determining what is legally significant -- as opposed to
statistically significant -- “is a legal determ nation properly
made by the court and not by an expert.” Fed. Reserve Bank of

Ri chnond, 698 F.2d at 648; cf. United States v. Philip Mrris

USA, Inc., 449 F. Supp. 2d 1, 706 n.29 (D.D.C. 2006)

(criticizing one of Plaintiffs’ experts for his undue reliance
on statistical significance).

Neverthel ess, the majority seens to defer to Plaintiffs’
experts and assunme |egal significance because the statistical
evidence crosses the two-standard-deviation threshold, the

threshold for statistical significance at a 95% confidence

| evel . Yet “courts of law should be extrenely cautious in
drawi ng any conclusions from standard deviations in the range of

one to three.” EEOC v. Am Nat’'l Bank, 652 F.2d 1176, 1192 (4th

Cr. 1981); see also Kingsley R Browne, Statistical Proof of

Di scrimnation: Beyond “Dammed Lies”, 68 Wash. L. Rev. 477, 503
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(1993) (“Random disparities of this magnitude are pervasive in
t he workplace and are not suggestive of a nonrandom cause, |et
alone an illegal one.”). In specific cases, even higher nunbers

may not be enough. EEOC v. Western Electric Co., Inc., 713 F.2d

1011 (4th Gr. 1983), provides one exanple. There, we held that
a district court clearly erred in finding a policy or practice
of discrimnation, even though statistics showed overall
disparities of 4.7955 and 5.883 standard deviations. Id. at
1018- 19.

Simlarly, other courts have rejected statistical evidence

even though the evidence net the two-standard-deviation

t hr eshol d. See, e.g., Carpenter, 456 F.3d at 1201 (7.95 and

38.03 standard deviations); Lopez v. Laborers Int’l Union Local

No. 18, 987 F.2d 1210, 1213-14 (5th Cr. 1993) (3.26 and 3.01

standard deviations); Waisone v. Port Auth. of N.Y. & NJ., 948

F.2d 1370, 1376 (2d Cr. 1991) (2.68 standard devi ations); EEQCC

v. Chi. Mniature Lanp Wrks, 947 F.2d 292, 300 (7th Gr. 1991)

(20.1 standard deviations); Gay v. Wiiters’ & Dairy Lunchnen’s

Union, Local No. 30, 694 F.2d 531, 551 (9th Gr. 1982) (2.45

standard deviations). In short, “there is nothing nagical about
two or three standard deviations.” Ranona L. Paetzold & Steve

L. WIllborn, The Statistics of Discrimnation § 4:13 (2014).

98



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015 Pg: 99 of 154

3.
Instead of assuming “that any particular nunber of

‘standard deviations establishes a discrimnatory policy,
courts nust evaluate statistical evidence on a “case-by-case

basis.” Watson v. Fort Wrth Bank & Trust, 487 U S. 977, 995

n.3 (1988) (plurality opinion); see also Int’|l Bhd. of Teansters

v. United States, 431 U S. 324, 340 (1977). Nei ther “courts

[nJor defendants [are] obliged to assunme that plaintiffs’
statistical evidence is reliable.” Watson, 487 U.S. at 996.
And we nust always keep in mnd that we are | ooking for reliable
i ndications of ®“gross” or “substantial” disparities that anount
to “significant proof.” Wal -Mart, 131 S. C. at 2551, 2553;
Hazel wood, 433 U. S. at 307-08.

The duty to test the relevant statistical evidence attaches
at the class certification stage, Contast, 133 S. C. at 1433,
as “reliance on wunverifiable evidence is hardly better than

relying on bare allegations,” Unger v. Anedisys, Inc., 401 F.3d

316, 324 (5th Gr. 2005). District courts nust probe the
validity of statistical evidence, as “any nethod of neasurenent”
woul d ot herwi se beconme “acceptable so long as it c[ould] be
applied classwide, no matter how arbitrary the measurenments nay

be.” Contast, 133 S. Q. at 1433; accord Rail Freight Fuel

Surcharge Antitrust Litig., 725 F.3d at 254; Am Honda Motor

Co., Inc. v. Allen, 600 F.3d 813, 815 (7th Gr. 2010).

99



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015  Pg: 100 of 154

In this case, the district court evaluated Plaintiffs’
statistical evidence, reasonably found it wanting, and explained
in detail why that was so. It should not then be said that the

district court clearly erred by refusing to give weight to

unconvi nci ng evidence. And when one takes a closer |o0o0k,
Plaintiffs’ statisti cal evi dence truly is fundanental |y
unconvincing, not just -- as the mjority calls it -- *“less

precise.” Mj. op. at 18.
4.
“[T]rial judges may evaluate the data offered to support an
expert’s bottomline opinions to determne if that data provides
adequate support to mark the expert’s testinony as reliable.”

Mlward v. Acuity Specialty Prods. Gp., Inc., 639 F.3d 11, 15

(st GCr. 2011). And in any case involving expert testinmony, “a
court may conclude that there is sinply too great an anal ytica

gap between the data and the opinion offered.” Gen. Elec. Co.

v. Joiner, 522 U S. 136, 146 (1997).

Plaintiffs’ own experts conceded that they used problematic
dat a. In support of a notion to conpel, one of Plaintiffs’
experts affirmed under oath that the information he had received
thus far was “inconplete in a nunber of inportant ways that
ma[d]e it inpossible to calculate reliable statistics.” J. A
399. Because of this “inadequate” data, the expert opined that

he could not calculate “proper statistics” or perform “any of
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th[e] three standard forns of statistical analysis.” J.A 403,
409. Wthout additional data, it was concededly “inpossible to
calculate . . . statistical patterns that m ght show whether or
not a comon issue of fact exists in this case.” J. A 403-04.
Utimately, the expert did not receive any of the additional
data that he professed to need for a scientifically wvalid
anal ysi s. But, despite his sworn statenents that the task was
“inpossible,” he and another expert nevertheless produced
statistical analyses based on the “inconplete” and “inadequate”
dat a.

Plaintiffs’ experts’ report confirnms that they used
inconplete data to support and reach their concl usions. For
i nstance, even though the experts drew conclusions about
positions throughout the Nucor plant, they did not enploy any
data from either the shipping or naintenance departnents. J. A
1154. They used only a “limted anount of data” for the
remai ni ng departnents. J.A 1153. And although Plaintiffs’
experts chose to use bidding data to determ ne an expected
nunber of black pronotions, they conceded that inconplete data
“underm ned” their “ability to use posting and bidding records
to analyze [those] pronotions.” J.A 1161. Nucor’ s expert
identified other basic issues in Plaintiffs’ experts’ data that
the majority opinion ignores. See J. A 5892. For instance

Plaintiffs’ experts included a pronotion won by an external
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candidate in their pool -- even though this case only concerns
internally filled pronotions. They further overlooked seven
sel ections of black enployees for pronotions. See J.A 5891.

The district court did not clearly err in discrediting this

i nconplete work and deeming it unworthy of evidentiary weight.
5.
a.

To further understand why Plaintiffs’ statistical evidence
is problematic, it helps to consider how it canme about. In
di scovery, Nucor produced bidding packets and other pronotion-
related applicant data covering certain pronotions from January

2001 to February 2006. Plaintiffs’ analysis of the 2001-2006

data indicated that the black selection rate fell only 0.84
standard deviations from the nean -- a statistically
insignificant result. See J. A 5872 Fortunately for
Plaintiffs, the district court limted the use of the actual
data to the January 2001 to Decenber 2003 period. But an

analysis of that period’ s data did not produce a statistically
significant disparity, either. At best, analysis of the 2001-
2003 data produced disparities falling only 1.53 standard
devi ations fromthe nmean. See J.A 1449.

Left with no results from actual records that suggested
di scrim nation, Plaintiffs’ experts set about creating

extrapol ated “benchmark” figures for pronotions bidding between
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Decenber 1999 and January 2001. They began by using so-called
“change-of -status” forns plucked from personnel records to
identify 27 purported pronotions during the period. The experts
then constructed a hypothetical bidding pool by essentially
guessing that bidders in early years were racially identical to
bidders in later ones. See J.A 1162. Wth their theoretical
pronotion and bid figures established, Plaintiffs’ experts then
cal cul ated an expected black pronotion rate and conpared it to
the “actual” black pronotion rate for the sanme period. Ti ed
with the actual pronotions figures from 2001 through 2003,
Plaintiffs’ extrapolated figures produced the nunber on which
the majority nowrelies -- 2.54 standard devi ati ons.
b.

Plaintiffs’ experts, however, based their extrapolations on
sever al erroneous assunpti ons t hat render their nodel
unreliabl e.

It begins with the change-of-status forns, which Nucor used
to record any change of enployee status. Because the fornms al so
recorded denotions, pay increases, reassignnents, and transfers,
one cannot and should not assunme that every form reflects a
posted pronotion. But up to the tinme that the district court
decertified the pronotions classes, Plaintiffs had never
provided the 27 relevant change-of-status forns to the district

court. Quite wunderstandably, the district court wanted nore
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concrete assurance that Plaintiffs’ selected fornms showed act ual
pronotions. The district court never got that assurance, and it

was “not inclined” to “take [Plaintiffs’] word for it.” J. A
10943. Plaintiffs did eventually submt the 27 rel evant change-
of -status forns -- but only after the district court decertified
the pronotions classes. As it turns out, those forns do little
to dispel the concern that Plaintiffs msidentified pronotions.
For exanple, two forns seem to show transfers, not pronotions,
J.A. 11006 (Reynolds), 11028 (Forsell), while another just
reflects training, J.A 11029 (G een). O hers do not involve
pay raises, suggesting no pronotion occurred. See J. A 11006
(Hasel den), 11030 (Cooper). Certain other forns are anbi guous,
failing to indicate whether pay rates changed or what the nature
of the position change was. See, e.g., J.A 11022 (Anderson),
11024 (Proskine), 11025 (Pope). Mst of the fornms fail to
i ndi cate whet her Nucor posted the relevant opening for bidding.
See, e.g., J.A 11006-15, 11019-21, 11023, 11026-32. So, the
district court was reasonably concerned that the 27 purported
pronotions -- representing nearly half of the pronotions in
Plaintiffs’ statisti cal anal ysi s -- wer e suspect and
statistically useless.

The problens with Plaintiffs’ experts’ nodel continue to
mount when the hypothesized bidding pools for the purported

pronotions are exam ned. Plaintiffs experts hypothesized that
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at least one black enployee bid on each of the 27 assuned
pronotion opportunities. But that approach rejects the prospect

of an all-white bidding pool during the projected period,

sonething likely to randomy happen from tine to time given
Nucor’s 11% black workforce. Consequently, Nucor’'s expert
concluded that Plaintiffs’ experts’ nodel “overstat[ed] the

expected nunber of African Anmerican sel ections” between Decenber
1999 and January 2001, as the nodel very likely inflated the
nunber of black bidders. J. A 5912 And indeed, Plaintiffs
experts calculated that black workers applied to jobs at a
substantially higher pace than their actual percentage of the
wor kf orce, further suggesting sone degree of inflation. Conpare
J.A 1157 (noting that workforce was “11.3% African-Anmerican”),
with J.A 1162 (“The racial conposition of the bidders . . . was
19. 24% Afri can- American.”) .

An “inflated pool” like the one that Plaintiffs used “can
undermne the wvalidity of a statistical study to determne

i nbal ances.” Smth v. Va. Commonwealth Univ., 84 F.3d 672, 677

(4th Gr. 1996). Wien a statistical nodel overestimates the
nunber of black bidders, for instance, then black bidding rates
artificially rise and black selection rates artificially fall

These effects m ght explain, for instance, why the black bidder
selection rate for January 2001 to Decenber 2003 -- when actua

data was available -- was three tines higher than the cal cul ated
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selection rate for Decenber 1999 to January 2001 -- when
projected data was used. |f, during the projected period, the
hypot hesi zed nunber of black bidders in the pool (artificially)
rose while the nunber of black bidder selections stayed the
sane, then the hypothesized black selection rate would be
(artificially) driven down during the projected period.

C.

The majority nevertheless dubs the extrapolated data

“sound.” Maj. op. at 17. That conclusion, however, reflects an
unwi I lingness to confront genuine concerns over statistical
validity.

For instance, although admtting that the change-of-status
forms are anbiguous, the nmmjority blames Nucor for not
explaining how these anbiguities would affect Plaintiffs
statistical accuracy. Maj. op. at 22. That burden was not

Nucor’s. Cf. Cooper v. Smth & Nephew, Inc., 259 F.3d 194, 199

(4th GCr. 2001) (noting that the “proponent of the testinony”
bears the burden of proving that it is reliable). Recently, for
exanple, the Court affirmed a district court’s refusal to
consider statistical evidence offered to show disparate inpact
because the evidence contained a nunmber of “mstakes and

om ssions” in its analysis. EEOCC v. Freeman, 778 F.3d 463, 467

(4th Gr. 2015). The Court did so even though the plaintiff

there raised the very sane argunent that the mjority now
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enbraces: that the enployer never “show ed] that correcting the
errors would negate the disparate inpact.” Brief for Appellant
at 26, Freeman, 778 F.3d 463 (No. 13-2365), 2014 W 320746. The
Court appropriately rejected that argunment then; it should have
done the sane now.

Rat her than focusing on the reliability of the extrapol ated
statistics, the majority prefers to revisit the Brown | dissent.
See mpj. op. at 20-21. That dissent noted some of the concerns
menti oned here: not al | change-of -status fornms used to
extrapol ate openings reflect pronotions, many forns are unclear,
and few forms indicate whether positions were posted. See Brown
I, 576 F.3d at 168 (Agee, J., concurring in part and dissenting
in part). To illustrate these concerns, the dissent exam ned
“the change-of-status forns found in the record for 2000.” Id.
Bear in mnd that, at least up to that point, Plaintiffs had
never produced the particular change-of-status forns that they
relied upon to guesstimate their statistics. Nor had they
informed the Court that the fornms in the record were not those
upon which they based their statistical evidence. So, the Brown
| dissent wused the only change-of-status fornms that were
available to assess whether they ~could credibly support
Plaintiffs' alleged statistical disparities. | d. Al t hough the

majority labels this exercise “sua sponte fact-finding,” nmaj.
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op. at 21, the discussion in the Brown | dissent consisted of
not hi ng nore than explication by exanple.

The majority then attenpts to tie the district court’s
decertification decision to the “error” that the mjority
m stakenly identifies in the Brown | dissent. According to the
majority, the district court commtted “clear factual error” by
assum ng that the change-of-status forms discussed in the Brown

| dissent were those that Plaintiffs relied upon to build their

statistical nodel. But here’'s the rub: the district court
expressly disclained that very assunption. The district court
noted that, at the tine of decertification, Plaintiffs still had

not produced the relevant forns. So, it had “never seen the 27
change- of - st at us forns upon whi ch [Plaintiffs’] experts
apparently relied.” J.A 10943. Thus, the district court cited
the Brown | dissent only to enphasize the potential problens
inherent in using the fornse and why it needed to see them See
J. A 10942-43. The majority’s protracted discussion of the
Browmn | di ssent therefore does nothing to rehabilitate
Plaintiffs’ evidence, resting as it does on a twofold m sreading
of the Brown | dissent and the district court’s decertification
deci si on.

Nor does the mjority explain why inflated black bidding
rates can be excused. Rat her than address that obstacle, the

majority assures the reader that the problem causes only “an
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increnental reduction in probative value” that does not “fatally
underm ne the probativeness of the experts’ findings.” M. op
at 23. But it is hard to mnimze these defects so quickly when
Plaintiffs’ experts offered few explanations for their
assunptions or any assessnent of the expected inpact of those
assunpti ons. The experts did not say, for instance, whether
bl ack bidding rates varied during the years for which data was
avai |l abl e. If they had shown that the rates remained steady,
then one mght assume that those sane rates applied to the
extrapol ated years. But if the rates varied, then Plaintiffs’
experts’ assunptions are not sustainable. Qddly, the mmjority
again blames Nucor for not sumoning any evidence going to
variation, but that tack once nore reverses the burden of proof.
“I't is the plaintiffs’ burden to denonstrate conpliance wth
Rule 23,” not Nucor’s. EQr Prod., 764 F.3d at 358. The
majority further finds that Plaintiffs’ experts reasonably
assunmed that “every” position was posted for bidding. But
Plaintiffs thenselves submtted testinony identifying several
unposted positions. See, e.g., J.A 1010, 1051, 1091, 1110.
Nucor’s stated policies also indicated that, at least for a
time, “[v]acant supervisory positions [were] not [to] be posted
for bidding.” J.A 257.

The majority stresses that, as a general matter, plaintiffs

may enpl oy extrapolated data to prove discrimnation. Maj . op.
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at 18-19. That can be true in sone cases, but extrapol ated data
must still be statistically valid. And the nmajority ignores a
significant and telling distinction between this case and past
ones: Plaintiffs’ experts extrapolated two data points -- the
conposition of the applicant pool and the success rates --—
whereas experts in our prior cases only extrapolated one data

poi nt . See Lewis, 773 F.2d at 568; United States v. OCnty. of

Fairfax, Va., 629 F.2d 932, 940 (4th Cr. 1980).

The majority’s cited cases also involved defendants who
wongfully destroyed relevant evidence. See Lews, 773 F.2d at
568 (noting that the defendant “inproperly disposed” of

applicant records); OCnty. of Fairfax, 629 F.2d at 936 n.4

(noting that +the defendant destroyed applicant data “[i]n
violation of the record keeping regulations of [two statutes]”).
In a situation involving spoliation of evidence, the Court
comonly draws adverse inferences against the spoliators. But
this record contains no evidence of spoliation.

Regardl ess, no authority requires the district court to
find extrapol ated data convincing in every case. Qur precedent

hol ds just the opposite. In Allen v. Prince Ceorge’s County,

737 F.2d 1299, 1306 (4th GCr. 1984), for exanple, the district
court relied solely upon actual applicant flow data “to the
exclusion of all [other] statistical evi dence,” including

evidence crafted from alternative benchmarks. We affirned,
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enphasizing that we could not “second-guess” a fact-bound
deci sion concerning “the relative weights to be accorded to the
parties’ respective evidence.” 1d. The district court here did
essentially the same thing as the district court in Allen,
giving weight for good reason to the actual data available to
the exclusion of the specul ative extrapol ation evidence. As in
Al len, we should not say that the district court clearly erred
i n doing so.
6.
a.
Plaintiffs’ statistical evidence also does not apply

controls for non-discrimnatory factors that could very well

have caused any observed disparities. See Lowery, 158 F.3d at
764. Seniority, for instance, influences pronotions decisions
at Nucor. See, e.g., J. A 257. Disciplinary issues also |ed
Nucor to reject certain applicants for pronotion -- including

frequent bidder Jason Guy, who is bl ack. See J. A 659-67; see

al so Coates v. Johnson & Johnson, 756 F.2d 524, 544 n.20 (“[A]n

enpl oyee’s prior discipline record seens likely to be a nmjor,
i f not the nost i mportant, factor in J[an enploynent]
decision.”). But Plaintiffs’ experts admtted that they did not
control for these or any other “additional factors beyond the
control for each job posting.” J.A 1164. The majority would

wi sh these considerations away, reasoning that Nucor never
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rai sed them But Nucor’s expert noted the need to “control for
characteristics that would seem to affect the chance of
selection,” which would include nmatters |ike seniority and
discipline. See J.A 5893. Anyway, we could have affirmed the
district court’s decision here on "“any basis supported by the

record.” Def enders of WIdlife v. NC Dep't of Transp., 762

F.3d 374, 392 (4th Cr. 2014).

The majority also tries to sumon its own justifications
for these om ssions, inplying that records were not available to
control for matters |ike discipline. Maj. op. at 25. Even
Plaintiffs’ experts conceded that they were. See J. A 1165
(acknow edgi ng that Nucor had nmaintained and produced “bidders’
training, discipline, and bidding records”); see also J.A 5893
(Nucor’ s expert observing that “separate discipline and training
files [were] provided to Drs. Bradley and Fox and [him”). And,
based on allegations and personal assessnents from Plaintiffs
t hensel ves, the mmjority assunes that potential explanatory
vari ables are thenselves racially biased. See mgj. op. at 25-
26. Yet here again, Plaintiffs’ experts do not assune so,
per haps because there is no concrete evidence of such taint in

the record. See Otaviani v. State Univ. of NY. at New Paltz

875 F.2d 365, 375 (2d Gr. 1989) (holding that district court
correctly required the plaintiffs to account for potential

explanatory variable where the plaintiffs alleged but did not
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prove that the variable was biased). And even if one were to
indulge the majority’s assunption that discipline at Nucor was
itself biased, that outconme would not justify excluding the
variable from the statistical nodel conpletely. “[T] ai nt ed

vari abl es should not be routinely excluded from the regression

equation. Instead, the effects of the inclusion of a tainted
vari abl e nust be assessed and m nim zed.” Paetzold & WI I born,
supra, 8 6:13. The mgjority’s reasons, then, do not fill the

gaps in Plaintiffs’ experts’ work.

The failure to control for non-race-related explanatory
variables “is sufficiently serious so as to weaken the
statistical study’'s probativeness.” Lowery, 158 F.3d at 764;

see also Smth, 84 F.3d at 676; accord Rodriguez v. Nat’'l City

Bank, 726 F.3d 372, 384-85 (3d CGr. 2013); Mrgan v. United

Parcel Serv. of Am, Inc., 380 F.3d 459, 468 (8th G r. 2004);

Munoz v. Or, 200 F.3d 291, 301 (5th Gr. 2000); Sheehan v.

Daily Racing Form Inc., 104 F.3d 940, 942 (7th G r. 1997); Penk

v. O. St. Bd. of Higher Educ., 816 F.2d 458, 465 (9th Cr.

1987). A trier of fact nust determne whether racial
discrimnation -- rather than chance or sone other “confounding
factor[]” -- caused an alleged disparity. In re Navy
Chapl ai ncy, 738 F.3d 425, 440 (D.C. Cr. 2013). Only a

controlled nodel <can provide that answer, and Plaintiffs’

experts’ evidentiary nodel did not neet that definition.
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b.

In nost every enploynent case, a valid statistical nodel
nmust account for one particularly inportant expl anat ory
vari able: the applicant pool’s qualifications. “[T] he rel evant
conparison is between the percentage of mnority enployees and
the percentage of potential mnority applicants in the qualified

| abor pool.” Carter v. Ball, 33 F.3d 450, 456 (4th G r. 1994);

see also Gty of Richnmond v. J. A Croson Co., 488 U S. 469, 501-

02 (1989); MNairn v. Sullivan, 929 F.2d 974, 979 (4th Gr.

1991). If courts were to accept statistical nodels containing
unqual ified applicants, then enployers could be punished nerely
because of a “dearth of qualified nonwhite applicants (for

reasons that are not [the enployers’'] fault).” Wards Cove

Packaging Co. v. Atonio, 490 U S. 642, 651 (1989). Thus,

“statistics based on an applicant pool containing individuals
lacking mnimal qualifications for the job [are] of little
probative value.” Watson, 487 U.S. at 997; see also Paetzold &
W | born, supr a, 8 4:3 (“[W hen consi deri ng potenti al

discrimnation in pronmotions wthin an organization, only
enpl oyees qualified for pronotion should be considered in the
proxy pool.”). Furthernore, “[n]o rational enterprise that has
several qualified candidates for a position selects anong them

by lot; it picks the best qualified.” Mason v. Cont’| II1.

Nat’| Bank, 704 F.2d 361, 364 (7th Cr. 1983). So, a truly
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effective statistical nodel wll not just account for mninmm
qualifications, but should control for the variations in skills
even anmong mnimally qualified applicants.

By this point, Plaintiffs and their experts should have
known better than to ignore other explanatory factors. In a
related case challenging pronotions practices at a different
Nucor facility, the E ghth Circuit found that simlarly

substandard work from the sanme expert did not create a triable

guestion of fact on summary judgnent. See Bennett, 656 F.3d at
812. In so holding, the Ei ghth G rcuit enphasized that the
expert’s statistics had “little force” because they “assuned
that all applicants were qualified for pronotion to each
avai l abl e position.” Id. at 818. The E ghth Grcuit is not
al one. O her courts have criticized Plaintiffs’ principal

expert for enploying his “warm body hypothesis,” which “assunes
that every person is just as qualified and skilled and

experienced as everyone else.” Davis v. Ala. Dep't of Educ.

Dep’'t of Disability Determnation Serv., 768 F. Supp. 1471, 1477

(N.D. Ala. 1991); accord Adans v. Austal, US A, L.L.C, No.

08-00155-KD-N, 2011 W 1558790, at *8 (S.D. Ala. Apr. 25, 2011);

Rollins v. Ala. Cnty. Coll. Sys., No. 2:09cv636-WHA, 2010 W

4269133, at *8-9 (MD. Ala. Cct. 25, 2010); Bennett v. Nucor

Corp., No. 3:04CV00291 SWN 2007 W 2333193, at *3 (E.D. Ark.

Aug. 13, 2007); Yapp v. Union Pac. R R Co., 229 F.R D. 608, 619
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(ED. Mc. Aug. 5, 2005); Rhodes v. Cracker Barrel dd Country

Store, Inc., No. Gv.A 4:99-Cv-217-H, 2002 W. 32058462, at *65

(N.D. Ga. Dec. 31, 2002). W even affirmed a district court’s
choice to exclude work from the sane expert precisely because he

did not incorporate adequate controls. See Anderson, 406 F.3d

at 262-63 (agreeing with the district court’s view that the
expert had ignored “actual job performance or job requirenents”
even though he “conceded” that he could have “use[d] a control
factor that would control for the actual job title or the job
duties”).

Plaintiffs’ experts assunmed that all persons in each
bi ddi ng pool were equally qualified because “only persons who
decided to bid based on the posted qualifications were
i ncl uded.” J.A 1162. Thi s opaque | anguage obscures another
faulty assunption built into the nodel: the experts assuned that
only qualified persons applied for each pronotion opportunity.
It takes no expertise to conprehend that sone people “m ght be
di scouraged from applyi ng because of a self-recognized inability

to nmeet the [opening’s] standards.” Dot hard v. Raw inson, 433

U S 321, 330 (1977). But one could hardly assune that every
job applicant is so discerning, and even the majority seens
unw I ling to make that assunption. See mmj. op. at 25. The
majority prefers to guess that the nunber of unqualified

applicants will be so trivially small as to be statistically

116



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015 Pg: 117 of 154

irrelevant, and it makes that guess sinply because the job
announcenent includes job requirenents. In practical effect,
the mpjority has read the “qualified applicants” limtation
found in our prior cases out of the law, as nobst every job
opening provides sonme mninmal description of what skills are
required.

“A statistical study that fails to correct for explanatory
vari ables, or even to nmake the nobst elenentary conparisons, has

no value as causal explanation[.]” People Wi Care v. Rockford

Bd. of Educ., 111 F.3d 528, 537 (7th Cr. 1997). Plaintiffs

presented just such a study here, and the district court did not
clearly err in rejecting it.
7.
Lastly, Plaintiffs’ statistical evi dence i mproperly

aggregates data in a way that distorts the results.

a.

The objective in a class action -- even in a proceeding

that alleges disparate treatnent -- is to identify a common,
uni form policy. “While in a <case alleging intentiona

di scrimnation, such as this one, a plaintiff need not isolate
the particular practice and prove that such practice caused the
discrimnation, plaintiffs nust nmake a significant showng to
permt the court to infer that nenbers of the class suffered

froma conmmon policy of discrimnation that pervaded all of the
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enpl oyer’ s chal l enged enpl oynent decisions.” Love v. Johanns,

439 F.3d 723, 728 (D.C. G r. 2006).

Thus, if the class challenges a policy inplenented at the
nati onwi de |evel, t hen plaintiffs m ght use applicable
statistics showing nationwide disparities to establish the
policy s effects. Conversely, if the class challenges policies
i nplenented on a plant-by-plant or departnent-by-departnent
basis, then the class nust summon statistics show ng disparities
at that |evel. O herwi se, non-uniform deci sions made by one
di scrim natory deci sionnaker mght create disparities that, when
aggregated with other, neutral decisions, msleadingly indicate
di scrim nation across the whole group of decisionnakers.

Wal - Mart denonstrates these concepts well. There, the
plaintiffs offered statistics purporting to show regional and
nati onal disparities in enploynent decisions at \Wl-Mart. val -
Mart, 131 S. Q. at 2555. Those decisions, however, were nade
at the store level. 1d. at 2547. Because of that disconnect,
the Suprenme Court held that plaintiffs’ statistics did not
establish a common policy. Once again, the broader disparities
m ght have been “attributable only to a small set of Wl-Mart
stores” and did not “establish the wuniform store-by-store
di sparity upon  which plaintiffs’ t heory of commonal ity
depend[ed].” 1d. at 2555. In essence, Wil -Mart agreed w th our

own, earlier cases indicating that statistics should not be
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aggregated together to create disparities that are not actually

representative of the class as a whole. Conpare Stastny, 628

F.2d 279-80 (requiring the plaintiffs’ statistics to focus on
the “locus of autonony”), wth Elizabeth Tippett, Robbing a

Barren Vault: The Inplications of Dukes v. Wal-Mart for Cases

Chal | engi ng Subjective Enploynent Practices, 29 Hofstra Lab. &

Enp. L.J. 433, 447 (2012), cited with approval by Scott .

Famly Dollar Stores, Inc., 733 F.3d 105, 113 (4th Cr. 2013)

(explaining that Wal-Mart requires that plaintiffs’ statistics
focus on “the | ocus of the subjective decision-naking”).

In requiring the plaintiffs’ statistics to be centered at
the |evel of rel evant deci si onmaki ng, Vi - Mar t did not
di stingui sh between nationwi de and other class actions. Rather,
Wal - Mart asked whether the plaintiffs there were too dissimlar
to bring their clainms together, regardless of how many clains
there m ght be. Thus, courts have applied principles from Wal -

Mart in cases involving classes of roughly the sanme size as the

class at issue here. See, e.g., Wang v. Chinese Daily News,

Inc., 737 F.3d 538, 544 (9th Cr. 2013) (200 class nenbers);
Ealy, 514 F. App’'x at 304-08 (150 <class nenbers). Even
statisticians agree that Wal-Mart reaches classes big and snall.

See, e.qg., Dr. Mary Dunn Baker, Cass Certification Statistical

Anal ysi s Post-Dukes, 27 ABA J. Lab. & Enpl. L. 471, 479 (2012)

(“[T]he size of the putative <class or the nunber of
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establishments the defendant operates wll have little to do

with whether the Dukes comonality approach is applicable.”).

So, even though Plaintiffs here challenge practices in one
plant, they still nust offer statistics showing disparities
anong all the relevant decisionmakers, regardless of that one-

pl ant focus. See Rubenstein, supra, 8 24:40 (“Courts have

certified [only] limted classes when the facts show that no
uni form personnel policies are applied anong the various plants,
departnents, or |evels of enployees.”).
b.
Here, as the Brown | mjority agreed, the evidence
i ndicates “that each departnment manager” in each of Nucor’s six

production departnents has unbridled discretion to nmake
pronotions within his departnent utilizing whatever objective or
subjective factors he wshes.” Brown |, 576 F.3d at 151.
Departnent nanagers took full advantage of that discretion,
devel oping processes that they recurrently characterized as
uni que and i ndependent. See J. A 7887, 7894-95, 7900, 7906-07

| ndeed, these processes were so varied that one supervisor
declared that he had “no idea what other departnents d[id].”
J. A 8109. Even the decisionnmakers varied. In some
departnments, such as the hot mll and shipping departnents,

supervisors and the departnent manager s made  pronotion

deci si ons. In other departnents, such as maintenance and the
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cold mll, pronotions decisions were a nore collaborative effort
involving even |ower-Ievel | ead nen. These different
deci si onmakers then applied different standards. In the beam
mll, for exanple, the process centered upon interviews alone.

In contrast, the nelt shop |ooked to applicants’ work history,
safety record, psychological interview, job skills, training,
attendance, and scores on a job-specific aptitude test. Nucor’s
gener al manager quite reasonably described the pronotions
processes when he said that “each departnent ha[d] their own way
of doing [pronotions].” J.A 1723.

Plaintiffs own expert found that each departnent had its
own procedures, and at least eight different criteria -- not
including “nunerous other idiosyncratic factors” -- mght or
m ght not be considered in making any enpl oynent decision. J.A
1518- 19. “Different supervisors,” he explained, “utilized
different criteria weighting schenmes wth little consistency

anong the selection officials and anong the different

hiring/ pronmotion/transfer opportunities.” J. A 1525. Taki ng
all this dissimlarity together, the expert concluded that
Nucor’s selection process was only “consistent in its

i nconsi stency.” J.A 1519.
Yet Plaintiffs’ statistical evidence incorrectly assuned
the exact opposite: perfect, plant-wide consistency as to

pronot i ons. G ven that pronotions decisions were nade at the
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departnment or supervisor level using different and independent
criteria, we cannot rightfully assune that a plant-w de
disparity resulted from a uniform problem arising in the sane

way in each Nucor departnent. See Wal-Mart, 131 S. C. at 2555.

Put differently, the district court reasonably found that the
“l ocus of autonony” rested at the departnental Ilevel, not a
pl ant-wi de one. W cannot then assune that departnent decisions
were nmade in | ockstep, such that plant-wide disparities

necessarily reflect common, departnental ones. See Bol den v.

Wal sh Constr. Co., 688 F.3d 893, 896 (7th Cr. 2012) (rejecting

aggregate data because it did not necessarily inply that “all 25
superintendents behaved simlarly, so it would not denonstrate
comonal ity”).

W have already seen these concepts play out in another

enpl oynent discrimnation action involving a simlar Nucor

facility. Applying Wal-Mart, the E ghth GCrcuit rejected
statistics -- from the sane expert -- that reflected plant-w de
disparities in pronotions at an Arkansas Nucor plant. Bennet t
656 F.3d at 815-16. Just as in this case, the statistical

evidence there indicated that different departnments in the plant
applied different criteria for pronotions decisions. Id. at
815. The plant-w de evidence therefore “ha[d] little value in
the comonality analysis” because it “did not differentiate

between the hiring and pronotion decisions made in each
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departnment.” 1d. The E ghth Grcuit found that, in those sorts
of circunstances, “a bottomline analysis [wa]s insufficient to
denonstrate that any disparate treatnent or disparate inpact
present in one departnment was also common to all others.” |d.
at 815-16.

As in Bennett, Nucor here provided its own analysis that
denonstrated how the statistical disparities varied anong the
different departnents in the plant. Nucor’s expert neasured how
selection rates varied between white and black applicants on a
depart nment - by- depart ment basis over the period for which bidding
informati on was avail abl e. Wth proper controls applied, the
expert found that race differences between departnments could
vary by as nuch as 2.44 standard deviations. J. A 5894. In
other words, some departnents experienced decidedly smaller
disparities in selection rates, undermning any inference of
uniformty and commonal ity anong all departnents.

Gven the wide variance in pronotions practices at the
Nucor facility, the district court did not clearly err in
rejecting a statistical study that failed to account for that
vari ance.

C.
The nmpjority finds, however, that Nucor’s entire plant

should be treated “as a single entity” when it cones to

pronotions deci sions. Maj. op. at 35-36 (alluding to Brown I,
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576 F.3d at 158). Al t hough the nmmjority suggests otherw se,
Brown | did not decide this issue. Brown | held that the
district court should treat Nucor’s  vari ous producti on
departnments as a single facility only for purposes of
Plaintiffs’ hostile work environment claim 576 F.3d at 158
(“[T]he affidavits of enployees in one departnent are admi ssible

to prove a plant-wide hostile environment that affected

enpl oyees in other departnents, and the plaintiffs have

satisfied the comonality requirenment for their hostile work

environnent claim” (enphasis added)); see also id. at 157

(discussing how a “hostile environnment determ nation” nust be

made in the context of discussing Plaintiffs’ “single entity”

argument) . It said nothing about the uniformty of pronotions
deci sions across the plant. | d. The Brown | majority did so
because Plaintiffs |ikewse focused their “single entity”

argunent on only the hostile work environnent claim See Bri ef
for Appellant at 25-35, Brown |, 576 F.3d 149 (No. 08-1247),
2008 W 2307453. Thus, as with predom nance, the district court
was not constrained in deciding the “single facility” issue, as
no Brown | nmandate existed as to that issue.

Nonet hel ess, the majority concludes that facts establishing
a single hostile work environnent claim also establish a common
pronotions policy. Maj. op. at 37. Yet “[d]isparate treatnent

is inherently different from hostile work environnent.
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The federal courts treat the two types of cases differently for

good reason.” See Pollard v. E.I. DuPont de Nenmours Co., 213

F.3d 933, 943 (6th Cr. 2000), rev'd on other grounds, 532 U S.

843 (2001). And no court has held that a common hostile work
environnent establishes that a facility nust be treated as a
single entity for purposes of every other kind of enploynent
di scrimnation claim

In finding a common environment, Brown | focused on shared
| ocker roonms and spaces, plant-wide email, and plant-wide radio
syst ens. 576 F.3d at 158. Wien it cones to a hostile work
environnent claim those facts nmay nmatter: racial slurs and
“nmonkey noises” wuttered in a compbn space or transmtted via

pl ant-wi de radio can affect whoever hears them See Burlington

Indus., Inc. v. Ellerth, 524 U S. 742, 762 (1998) (“[A]nyone who

has regular contact wth an enployee can inflict psychol ogical
injuries by his or her offensive conduct.”). But | ocker roons
and radios bear no relationship to pronotions decisions;
certainly nothing in the record supports such a concept. Only
supervisors can inflict the “pain” of a denied pronotion, and
they can do so only when enpowered by conpany structure, not
common spaces. W should not assune that dozens of supervisors
acted in concert nerely because their enployees mght have
changed clothes in the sane room Nor should we assune -- in

the face of expressly different criteria applied to different
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groups of enployees -- that applicants in each departnent
nevertheless suffer the sane injury mnerely because of their

physical proximty to one another at some point during a

wor kday. Though the mjority insists that “centralized
circunscri bed envi ronnent s” wi | | “general |l y” I ncrease
“consi stency” in nmanagerial decisionnmaking, nmaj. op. at 33,

Plaintiffs’ own expert nade clear that this hypothesized general
rul e cannot apply here, see J.A 1519 (“The best sentinent | can
muster in favor of the [Nucor] selection procedure is that it is

consistent in its inconsistency.”). See also, e.g., Tabor .

Hlti, Inc., 703 F.3d 1206, 1229 (10th Gr. 2013) (affirmng

denial of class certification where “Plaintiffs challenge[d] a
hi ghly discretionary policy for granting pronotions”).

The mpjority also notes that the general nanager formally
approved pronotions in the plant. Maj. op. at 50. W t hout
saying so explicitly, the majority seens to propose that the
general rmanager provided sonme common, plant-wi de direction that
drove common, plant-wi de disparities. Yet even the Brown |
majority recognized that the general manager played no genuine
role in the pronotions decisionnmaking process. 576 F.3d at 152
(“Al though, by policy, the plant’s general manager approves all
pronoti ons and handl es di scrim nation and har assnent
i nvestigations, the record suggests that each departnment nmanager

has unbridled discretion to nmake pronotions wthin his
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departnent utilizing whatever objective or subjective factors he
wi shes.”). The evidence confirns that proposition. Pronotions,

the general manager expl ai ned, were not [his] area of
responsibility,” as he had “departnent nanagers that m[d]e
t hose decisions.” J.A. 8163. Nucor instead trained its
department managers to nake pronotions decisions and inplenent
the anti-discrimnation policy.

The majority neverthel ess says the general nmanager engaged
in “inaction.” Maj. op. at 48, 50. The mgjority’s theory --
prem sed on an assumed culture of “odious racisni and passive
enabling -- resenbles a theory that WAl-Mart out-and-out
rej ect ed. See 131 S Q. at 2553-54 (refusing to credit
evi dence asserting that a “strong corporate culture,” enabled by

policies of discretion, permtted bias in pay decisions); accord

Davis v. Cntas Corp., 717 F.3d 476, 489 (6th Cr. 2013).

Even if one assunmes that such a theory were viable and

relevant here, it would not prove commonality. “Inaction” --
letting supervisors do as they wish -- is just discretion by
anot her nane. “I'l]Jt is a policy against having uniform

enpl oynment practices.” Wal-Mart, 131 S. C. at 2554. “Wal-Mart
tells us that Ilocal discretion cannot support a conpany-w de
class no matter how cleverly |awers” (or judges) “may try to
repackage local variability as uniformty.” Bolden, 688 F.3d at

898; accord In re Navy Chaplaincy, No. 1:07-nt-269 (G&K), 2014 W
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4378781, at *15 (D.D.C. Sept. 4, 2014). Were it otherw se, one
could find a comon policy in nost every case, as nost every
conpany has a managenent head at the top that could be accused
of not doing enough. Beyond that, Plaintiffs experts never
traced their identified disparities to the general mnanager, and
their reports never even nention him For good reason

I ndi vidual acts of discretion, not the general mnanager’s
purported acquiescence, would have caused any disparities and
the injuries that they reflect. Thus, the not-very-comon
comon policy does not present a common injury.

Nucor also used a plant-w de “dual -approval” schene, under
whi ch pronotions required approval from both “originating” and
“destination” departnent heads. The mpjority sees this as a
case of potential “cat’s paw liability, wherein a non-
deci si onmaker influences the ultimte decisionmaker’s choice in

a discrimnatory way. Maj. op. at 36-37 (citing Smth v. Bray,

681 F.3d 888, 897 & n.3 (7th Cr. 2012)). But not hing other
t han specul ation indicates that dual approval was used to effect
discrimnation in any conmmon way, and any cat’s paw nust be the
“proxi mte cause” of the discrimnatory harm to be actionable.

Staub v. Proctor Hosp., 131 S. C. 1186, 1192 (2011). Not even

Plaintiffs’ statistical experts attenpt to tie their disparities

to a dual - approval policy.
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The majority surmses that a discrimnatory supervisor in

one departnent could have theoretically used dual approval to

inflict his aninmus upon enployees outside his own departnent.
But if a racist departnent head had tried to use the dual-
approval schene to di sadvantage bl ack workers, he would not have
been able to reach all or even nost of the pronotions decisions
in the plant, dual approval notw thstanding. A discrimnatory
departnment head in the beam mll, for instance, would have had
no say when it came to a cold mll enployee seeking a higher
position within the cold mlIl, hot mll, nelt shop, maintenance
depart nent, or shipping departnent. Per haps, t hen, t he
majority’s concept -- if properly supported with evidence --
mght justify a class of persons applying in and out of a
particularly problematic departnent. In fact, the district
court proposed certifying just such a class as to the beammll.
See J. A 10953-54 & n.16. But it would not justify the plant-
w de class action that Plaintiffs now mean to bring. Cf. Elis,
657 F.3d at 983 (“A disparity in only 25% of the regions,
however, would not show that discrimnation manifested 1in
pronotions practices in the same general fashion.”).
x  x x %

In sum the district court did not clearly err in choosing

not to rely on Plaintiffs’ statistical evidence. Faced with

evi dence based on questionable data, wuncontrolled explanatory
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vari ables, and poorly structured nethodologies, the district
court did not act irrationally in determ ning that such evidence
was of negligible credence. The “troubling effects of
statistical inferences require thoughtful consideration in each

case,” Mster v. Ill. Cent. @Qulf RR Co., 832 F.2d 1427, 1437

(7th Cr. 1987), and that consideration is sorely l|acking from
the work of Plaintiffs’ experts. Thus, Plaintiffs evidence,
wth its many deficiencies, does not establish the common policy
necessary for class certification. The district court did not
abuse its discretion in making that finding.
B. Anecdotal Evidence
Plaintiffs also present affidavits from sixteen enployees
in support of certifying the pronotions classes. The district
court did not abuse its discretion in refusing to certify
Plaintiffs’ proposed class based on this limted evidence.
1
In their original class certification notion, Plaintiffs
never argued that anecdotal evidence, standing alone, could
establish a comon policy of discrimnation. Rather, Plaintiffs
presented the anecdotal evidence only to supplenment their

statistical evidence. See Brown |, 576 F.3d at 164 (Agee, J.

di ssenting). The Brown | majority constructed its own theory of

the case, finding that Plaintiffs could in fact advance their
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case on anecdotal evidence “alone.” 1d. at 153. Plaintiffs now
take up the Brown | majority’s theory in this appeal

Plaintiffs mde the better choice in their initial
of fering, as anecdotes only help tell the story. They are neant
to bring “the cold nunbers convincingly to life,” Teansters, 431

US at 339, providing “texture” for statistical evidence.

Robi nson v. Metro-North Commuter R R Co., 267 F.3d 147, 168 (2d

Cr. 2001), abrogated on other grounds by Wal-Mart, 131 S. Ct.

at 2560-62. But standing alone, “anecdotal evidence
[wWwll] rarely, if ever, . . . show a systemc pattern of
di scrimnation.” O Donnell Constr. Co. v. Dist. of Colunbia,

963 F.2d 420, 427 (D.C. Cr. 1992); accord Briggs v. Anderson,

796 F.2d 1009, 1019 (8th Gr. 1986) (observing that plaintiffs
“puni shed thensel ves” by choosing to rely on anecdotal

evi dence); EEOC v. Bloonberg L.P., 778 F. Supp. 2d 458, 470-71 &

n.8 (S.D.N. Y. 2011) (collecting cases); see also Mchael Selm,

Theorizing System c Disparate Treatnent Law. After Wal-Mart v.

Dukes, 32 Berkeley J. Enp. & Lab. L. 477, 501 (2011)
(“[ Al necdotal evidence is always of marginal significance in a
pattern or practice claim?”).

In discrimnation cases, courts nove anecdotal evidence to
the background because such evidence does not prove nmnuch.
“Anecdotal reports . . . are ordinarily mnore helpful in

generating lines of inquiry than in proving causation.”
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Federal Judicial Center, Reference Manual on Scientific Evidence

217 (2011). I ndividual stories say little, for instance, about
the frequency of an event’s occurrence or the reasons for that
occurrence. Wthout knowing at least those two itenms, it can
hardly be assuned that the stories reflect a broader trend

flowng directly from intentional discrimnation. See Wessman

v. Gttens, 160 F.3d 790, 805-06 (1st GCr. 1998); Coral Constr.

Co. v. King Cnty., 941 F.2d 910, 919 (9th Cr. 1991). Anecdotes

are also nore susceptible to mstaken perception, leading to
erroneous conclusions -- especially when collections of stories
are treated as quasi-statistics. See Fisher v. Vassar Coll., 70

F.3d 1420, 1444-45 (2d Cr. 1995). And bias can skew anecdota
evi dence, as when only those who feel nbst strongly about an
issue offer anecdotes or when the soliciting party has a

particul ar objective in mnd. Cf. United States v. Local 560 of

Int’l Bhd. of Teansters, Chauffeurs, Warehousenen, & Hel pers of

Am, 780 F.2d 267, 277 (3d Gr. 1985) (finding that a survey
that was nmeant to show the “reputation” of a particular
organi zati on should have been excluded when it only surveyed
persons known “to be hostile” to the organization). Because
“anecdotes provide no nechanism for assessing truthfulness,

typicality, or frequency,” courts can and should question their

useful ness, just as “[s]cientists and nedical researchers” have
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done for many years. David A Hyman, Lies, Damed Lies, and

Narrative, 73 Ind. L. J. 797, 803 (1998).
2.

The majority finds Plaintiffs’ anecdot al evi dence
sufficient principally because the ratio reflecting the nunber
of affidavits alleging discrimnation conpared to the nunber of
class nmenbers is purportedly small. Maj. op. at 40-41. As of
2006, Plaintiffs’ experts determned that “approximately 150
African- Areri cans” conprised the class. J.A 1154. G ven that
the class period extends well into 2011, it is reasonable to
assune that Nucor hired additional black applicants since 2006
conservatively setting the present class size at 160 black
enpl oyees or nore. The sixteen affidavits that Plaintiffs
provi de therefore represent roughly one affidavit for every ten
class nmenbers -- a weak sanple from the entire class. “ITAl
court nust be wary of a claimthat the true color of a forest is
better revealed by reptiles hidden in the weeds than by the
foliage of countless free-standing trees.” Cooper, 467 U S. at
879- 80. Wen ten percent of a class (or less) conplains of
mstreatnment in a discrimnation case, a district court does not
clearly err in finding that such conplaints do not establish a
“standard operating procedure” of discrimnation, Teansters, 431

US at 336, “significant adverse effects” on the relevant
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class, Watson, 487 U. S. at 986, or “significant proof” of class-
wi de discrimnation, Wal-Mart, 131 S. C. at 2553.
3.

VWhat may matter nore than the quantity of a plaintiff’'s
evidence is its quality. If, for instance, the anecdotal
evidence is indirect and circunstantial, the district court
m ght justifiably probe whether that evidence truly gives rise
to a necessary inference of discrimnation. After all, *a
district court nmay properly consider the quality of any

anecdotal evidence.” Rossini v. Qgilvy & Mather, Inc., 798 F.2d

590, 604 (2d Cir. 1986); accord Eastland v. Tenn. Valley Auth.

704 F.2d 613, 625 (11th Cir. 1983).

At least as to the pronotions-related matters at issue in

this appeal, Plaintiffs do not present conpelling anecdotal
evi dence. Byron Turner, for instance, does not address
pronotions at all. Nei t her does Walter Joseph Cook. I n what

m ght be an enploynent |aw first, Kenneth Hubbard conpl ai ns that

Nucor promoted him See J. A 1097; cf. Kalamazoo Cnty. Rd.

Commin v. Deleon, 135 S. . 783, 784 (2015) (Aito, J.,

di ssenting from denial of certiorari) (“Respondent’s supervisors
did not violate federal law by granting himthe transfer that he
sought and that they had no reason to believe he did not
want . ") . And Earl Ravenell testifies about a tine that he

applied for a pronotion and was not selected -- because another
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bl ack enpl oyee was selected for that opening. He also tells us
that he chose not to apply for any other positions because of
“the look on his [supervisor]'s face.” J.A 1111. These and
ot her exanples are not “cherry pick[ed],” maj. op. at 41, but
merely offer sonme insight into why the district court could
reasonably decide differently than the majority does.

Much of the anecdotal evidence also anbunts to conclusory
and specul ative statenents of personal belief. For i nstance,
even those enployees who do nention job qualifications rely
al nost excl usively on their per sonal , subj ecti ve, and
unsubstantiated views of their own abilities. W usually do not

gi ve such testinmony nuch, if any, weight. See WIllianms v. G ant

Food Inc., 370 F.3d 423, 433 (4th Cr. 2004); Evans v. Techs.

Applications & Serv. Co., 80 F.3d 954, 960 (4th Cr. 1996).

O her enpl oyees assune racismin the process w thout identifying
an objective fact to support that view Named plaintiff Ranon
Roane declares, for exanple, that he applied for a position that
was “suddenly cancelled because Nucor was not ready for an
African Anmerican to hold a supervisory position.” J. A 996.
Yet he does not explain how or why he cane to that concl usion,
and “[a] plaintiff’s self-serving opinions, absent anything

nmore, are insufficient to establish a prima facie case of

di scrimnation.” Mackey v. Shalala, 360 F.3d 463, 469-70 (4th

Gir. 2004).
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In addition, Plaintiffs’ evidence is often so inconplete
that it |acks any probative value. For exanmple, Bernard
Beaufort discusses a pronotions decision that he believes "“was
made unfairly.” J.A 6008. But he does not know who eventually
received the job, what his or her race was, “what [the decision]
was based on,” or whether "“it was based on [his] race.” J. A
6008. O her enployees testify about not receiving pronotions,
but many of these declarants do not indicate whether they were
mnimally qualified for the position or whether the selected
enpl oyee was of another race. Wthout these fundanental facts,
we cannot know whether particular pronotions decisions raise

even a circunstantial inference of discrimnation. See dine v.

Roadway Express, Inc., 689 F.2d 481, 485 n.4 (4th Gr. 1982);

accord Tex. Dep’t of Cmy. Affairs v. Burdine, 450 U S. 248, 253

(1981).
4.

The majority concentrates on one anecdotal comrent from one

supervisor in the beam mll: *“I don't think we'll ever have a
bl ack supervisor while I'm here.” J.A 1885-86; see also nmgj.
op. at 6, b51. That coment could be conpelling evidence in a

case hinging on decisions made by that particul ar deci si onmaker.
On the other hand, it mght not be, as we have discounted “stray

or isolated” remarks, even at sunmary judgnent. Brinkley v.

Har bour Recreation Club, 180 F.3d 598, 608 (4th G r. 1999); see

136



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015  Pg: 137 of 154

al so Birkbeck v. Marvel Lighting Corp., 30 F.3d 507, 511-12 (4th

Cr. 1994) (finding that decisionmaker’s singular remark did not
evi dence di scrimnatory practices at conpany).

In the end, the question proves academ c. A cl ass-w de
claim chal | engi ng deci si ons made by many di fferent
deci sionmakers plainly requires sonething nore than a single
comment from just one of them W see this rule -- that sparse
coments are not enough for class treatnment -- illustrated in

cases like King v. Ceneral Electric Conpany, 960 F.2d 617 (7th

Cr. 1992). There, the Seventh Circuit found that the
plaintiffs’ anecdotal evidence in an age-discrimnation case was
not enough, even though the record contained testinony from a
hi gher manager that the conpany was “going to get rid of these
old farts and get sone new blood in here.” Id. at 628 (Cudahy,
J., dissenting) (summarizing evidence rejected by the majority).
This Court, too, has rejected anecdotal evidence of a simlarly

“dammi ng character,” this tinme in a racial discrimnation case.

See Coker v. Charleston Cnty. Sch. Dist., No. 92-1589, 1993 W

309580, at *6 (4th Gr. Aug. 16, 1993). W found that the
plaintiffs had not established a policy or practice of
di scrimnation despite testinony that a black principal was told
the community would not “accept” him at a predomnantly white
school. 1d. at *4. Al this goes to illustrate that plaintiffs

likely cannot prove a class-wide policy with a single coment,
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no matter how bigoted the coment may be. One comment certainly
does not make the showing that Plaintiffs insist they nake here:
a common, uniform policy of animus inflicted by 55 or nore
i ndependent supervisors upon nore than 150 enployees scattered
t hroughout a nulti-departnent plant. Consequently, the district
court did not abuse its discretion in refusing to certify
Plaintiffs’ class based on a single comrent.

5.

a.

The district court also gave “limted weight” to al nbst 80
affidavits from bl ack enpl oyees at the Nucor plant. J.A 10950.
The affidavits consistently rejected the idea of discrimnation
in the pronotions process, and the district court did not abuse
its di scretion in affording them some mninal val ue.
Repeatedly, the affidavits suggest that the pronotions process

was fair. See, e.g., J.A 6024, 6042, 6052, 6069, 6078. One

such enpl oyee specifically remarked that “[n]Jot all African-
Arericans feel like they have been discrimnated against at
Nucor.” J.A 61009. The sane enployee was actually “upset by

this racial discrimnation issue because it is not something
that has happened to ne or is happening across the board here at
Nucor.” | d. Anot her enpl oyee explained that “the way things

are done . . . at Nucor are not influenced by race.” J.A 6164.
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The |ist goes on: black enployees approved of managenent’s
handling of race-related issues in the plant, see, e.g., J.A
6109, 6215, 6480-81, 6943, explained that they were treated
well, see, e.g., J.A 6350, 6361, and often reasoned that
conpl aints of racism from other enployees were unjustified, see,

e.g., J.A 6566. Even those who felt that pronotions were not

made fairly often blamed factors other than race, such as a
“buddy” system in which supervisors pronoted friends. See,

e.g., J.A 6258, 6299, 6438, 6494. Sonme affidavits also

directly contradicted the sixteen declarations that Plaintiffs
subm tted. In fact, Jacob Ravenell, Kenneth Hubbard, Robyn
Spann, and Byron Turner all expressly denied that they had been
deni ed pronotions because of their race, even though Plaintiffs
cite them as four of their sixteen key w tnesses. See J. A
6400, 6746, 6933, 6964. The district court had every right to
wei gh such self-contradictory testinony and conclude as it did.

See Stevenson v. City of Seat Pleasant, M., 743 F.3d 411, 422

(4th Gr. 2014).
b.

Based on “[c]ommbn sense and prudence,” however, the
majority finds yet again that the district court clearly erred -
- this tinme by finding that “potentially coercive” affidavits
supported Nucor to sone small degree. Maj. op. at 42. The

majority’s naked credibility determnation is exactly the sort

139



Appeal: 13-1779  Doc: 63 Filed: 05/11/2015  Pg: 140 of 154

of decision we are not neant to undertake on appellate review
“[When a trial judge's finding is based on his decision to
credit the testinony of [a witness who] . . . has told a
coherent and facially plausible story that is not contradicted
by extrinsic evidence, t hat fi ndi ng, I f not internal ly
i nconsistent, can virtually never be clear error.” Ander son,
470 U. S. at 575,

The mjority nevertheless adopts a self-contradictory

credibility rule: statenments made in support of an enpl oyer nust

be rejected when the enployer obtains them while statenents

made against the enployer will be given “significant weight
given the circunstances in which they were nade.” Maj. op. at
43. The mpjority draws this distinction by assum ng that an

enpl oyer exercises coercive power in nost any interaction wth
its enployees. “However, it is well settled that not every
interrogation of enployees by Conpany officials constitutes

coercion[.]” NLRB v. Lexington Chair Co., 361 F.2d 283, 289

(4th Gr. 1966). And one nust not |ose sight of the practical
effect of the majority’ s novel approach: enployers now have no
incentive to investigate and renmedy clains of discrimnation.
Enpl oyers will well understand that investigations can no | onger
benefit them -- at nost, facts devel oped during an investigation
wll only be used against the enployer. Even an enployer with a

supportive workforce wll be wunable to defend itself wth
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beneficial enployee testinony, lest it be accused of unproven
coercion. Informal resolution, Congress’ preferred course, wll

therefore becone even nore difficult. See West v. G bson, 527

U S 212, 218-19 (1999) (noting Congress’s intention that Title
VIl clains would be resolved informally).

One is further left to wonder where the nmgjority’s new

i magi ned-coercion-based rule conmes from Ceneral ly, t he
purportedly “coercive nat ure of t he enpl oyer - enpl oyee
relationship . . . is insufficient to denobnstrate that

[ enpl oyer -enpl oyee] interviews were inproper.” Sl avi nski .

Colunmbia Ass’'n, Inc., No. CCB-08-890, 2011 W 1310256, at *4 (D

Md. Mar. 30, 2011) (collecting cases); accord WMddock v. KB

Hones, Inc., 248 F.R D. 229, 237 (C.D. Cal. 2007); MlLaughlin v.

Li berty Mut. Ins. Co., 224 F.R D. 295, 298 (D. Mass. 2004); cf.

@Qlf Gl Co. v. Bernard, 452 U S. 89, 104 (1981) (“[T]he nere

possibility of abuses does not justify routine adoption of a
comuni cations ban[.]”). Certainly it cannot be found in the
cases the mjority cites, which all raised questions about
def endants who contacted putative class plaintiffs after a class
action had been filed. Here, Nucor investigated and obtained
affidavits before any lawsuit was filed, so it could not have
been attenpting to break up the class -- the class did not even
exi st vyet. The mjority’s cases also involved a Ilevel of

egregi ous msconduct not found in this case, suggesting that
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those cases were directed at a problem that does not exist here.

See, e.g., Kleiner v. First Nat’l Bank of Atlanta, 751 F.2d

1193, 1197-98 (11th Gir. 1985) (finding unilateral contacts
i nproper where counsel violated direct court order and conducted
a vast “selling job” seeking class opt-outs in “[s]ecrecy and

haste” during “the district judge' s vacation”); see also Burrow

v. Sybaris Cubs Int’l, Inc., No. 13 C 2342, 2014 W 5310525, at

*4-5 (N.D. I1ll. Qct. 17, 2014) (summarizing many of the sane
cases and concluding that they “depict[ed] conmunications so
extrene that they actually cut against [the majority’s present]
position”).

W al so need not specul ate about “potential” coercion, as
the circunmstances make plain that Nucor did not coerce its
enpl oyees into making positive statenents. No enployee has
clainmed that the affidavits were coercive. No enpl oyee has
suggested that Nucor retaliated agai nst enpl oyees who conpl ai ned
of discrimnation. And the contents of the affidavits do not
inply coercion either. Enpl oyees evidently felt free to speak
honestly, as the affidavits were not wuniversally favorable to
Nucor . See, e.g., J.A 10950 (district court noting that the
affidavits *“actually bolstered the plaintiffs <clains of a
comon hostile work environnent”). Sone enpl oyees al so chose
not to give statenents at all. See, e.g., J.A 6911. And stil

ot her enployees mnade handwitten corrections to their typed
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affidavits, indicating that the enployees had conplete control
over their statenents. See, e.g., J.A 6120.

What is nore, Nucor gave each enployee a witten notice
explaining that the interview was voluntary, that the interviews
were being taken on behalf of the conpany, that enployees could
decline to participate, and that they would not face any
retaliation for what they said. See, e.g., J.A 6003. In other
contexts, the Court has said that disclosures |ike these prevent

coer ci on. See, e.g., Overnite Transp. Co. v. NLRB, 280 F.3d

417, 434 (4th Gr. 2002). Each enployee who chose to
participate then signed an acknow edgenent and noted in his or
her affidavit that Nucor did not coerce the enployee. See,

e.g., J.A 6003.

The majority neverthel ess condemms Nucor for not inform ng

the enployees that the conpany mght use their statenents in

[itigation. This novel requirenent -- a sort of “civil Mranda
rule” -- seenms an odd one given that litigation had not been
filed. I nstead, interviewees were accurately infornmed that

“[t]here ha[d] been a few charges of discrimnation filed by
African- Aneri can enployees at Nucor,” and the interview was
meant to “determ ne what happened.” J.A 6003.

The district court did not clearly err in affording sone

wei ght to these many contrary affidavits.
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6.

In addition to the affidavits supporting Nucor’s vVview,
Plaintiffs’ affidavits nust also be weighed against the
conpany’s announced anti-discrimnation policy. In WAl -Mrt,
t he Supr ene Court f ound t hat a “gener al policy of
discrimnation” was harder to find given the conpany’s
“announced policy forbid[ding] . . . discrimnation and
impos[ing] penalties for denials of equal opportunity.” Id. at
2553. The sane holds true here. Nucor is an equal -opportunity
enpl oyer with an express anti-discrimnation policy that harshly
penal i zes enployees engaging in discrimnatory conduct. Nucor
policies even punish supervisors who fail to put an end to their
subordi nates’ discrimnatory conduct. The record al so contains
accounts of instances in which Nucor’s general manager condemed
discrimnatory acts and punished enployees for using offensive
| anguage. This countervailing evidence supports the district
court’s conclusion that, as a whole, the anecdotal evidence
favored Nucor rather than Plaintiffs.

7
a.

Aside fromthe qualitative and quantitative deficiencies in
Plaintiffs’ anecdotal evidence, it also does not tell a plant-
w de story. In Wal -Mart, plaintiffs’ anecdotal evidence failed

in part because “[more than half of the[] reports [we]re
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concentrated in only six States.” 131 S. C. at 2556. As a
result, even if one assuned that “every single one of these
accounts [were] true, that would not denbnstrate that the entire

conpany operate[d] under a general policy of discrimnation.”

Id.

The lack of dispersion that proved fatal to the class in
Wal - Mart presents itself here. Eleven of the sixteen
declarations -- again, nore than half -- cone from enployees in
a single departnment: the beammll. No cold mlIl or maintenance

enpl oyees are represented, while only one shipping enpl oyee and
one nelt shop enployee appear. And as the district court
recogni zed, when one examnes the individual instances of
discrimnation alleged in Plaintiffs’ declarations, nost of them
concern just one manager and three supervisors who all worked in
the beam mll. See J.A 10951. As one black enployee put it,
“What ever [wa]s happening in the beam mll [wa]s not a plant
wi de problem” J.A 6109.
b
The majority somehow finds clear error in the district

court’s finding that Plaintiffs’ accounts were concentrated in

the beammll. But it proves easy to see why the district court
found what it did: Plaintiffs do not cite wuseful, relevant
evidence from outside the beam mll. Some anecdotes fal

outside the class period. See, e.g., J.A 1085 Qhers involve
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pronotions that did in fact go to a black enployee. See, e.g.

J.A 1110-11. Sonme involve transfers, not pronotions. See,
e.g., J.A 1063. Still others trace back to beam mll
supervi sors, not supervisors in other departnents. See, e.qg.

J. A 1079-80. Plaintiffs count six other instances tw ce. See
Appel lant’s Br. 9-10. And sonme of the cited “instances of

al | eged pronotions discrimnation” amount to no evidence at all.

See, e.qg., id. at 9 (citing J.A 7237 -- an application for
transfer -- as one instance of “pronpotion discrimnation”).
Most incredibly, Plaintiffs® argunent -- which the nmgjority
appears to adopt -- assunes that one can find evidence of

discrimnation in every single instance where a black enployee
does not receive a pronotion for which he applies. That concept
finds no support in any part of our jurisprudence. I ndeed, it
turns the Teansters framework into a «circular absurdity.
Plaintiffs presume that each denied pronotion evidences a
discrimnatory policy or practice, even though -- under
Teansters -- Plaintiffs nust prove that a discrimnatory policy
or practice existed before the court my presune that a
particular denied pronotion was discrimnatorily nade. See
Teansters, 431 U S. at 362.

The district court recognized, as it should have, that the
anecdot al evidence was nore substantial when it came to the beam

mll. For that reason, the district court explained that it was
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wlling to certify a class of those applying out of and into the
beammlIl. J.A 10953-54 & n.16. Plaintiffs never accepted the
invitation, so they remain responsible for proving plant-wde
commonal i ty. That effort requires a substantial show ng beyond

a single departnent. See, e.g., Bennett, 656 F.3d at 816

(holding that the district court properly declined to certify a
hostile work environnent class where anecdotal evidence was

concentrated in a single departnent).

Qutside the beam mlIl, Plaintiffs at best present a few
scattered anecdotes in each departnent. That’s not enough.
“[Al] class plaintiff’s attenpt to prove the existence of . . . a

consistent practice within a given departnment[] may fail even
t hough discrimnation against one or two individuals has been

proved.” Cooper, 467 U S. at 878; accord Ste. Marie v. E£E RR

Ass’n, 650 F.2d 395, 406-07 (2d Gr. 1981). The district court
mght very well have clearly erred had it accepted such
evi dence. One can hardly say that it clearly erred in doing
just the opposite.

8.

In a last effort to save their class-wide claim Plaintiffs
make much of other facts that do not relate directly to
pronoti ons. They seem to give special attention to the facts
underlying their already-certified hostile work environnent

claim The majority agrees that such evidence provides a
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“cul tural backdrop” that renders an “equitable pronotions
systeni essentially inpossible. Maj. op. at 38. Not abl y, t hat
view never appeared in Brown |, but references to Plaintiffs’
hostile work environnment clains now appear at |east a dozen
times in the majority opinion. The majority also finds evidence
of a “culture” in the alleged fact that Nucor hired only one
bl ack supervisor before the EEOC investigation, even though
“[t]he nmere absence of mnority enployees in upper-I|evel

positions does not suffice to prove [even] a prina facie case of

di scrimnation without a conparison to the relevant |abor pool.”
Carter, 33 F.3d at 457.

W have never held that class plaintiffs nay establish a
comon, classwide policy of discrimnation with nmere evidence of
conpany “culture.” O her decisions, including Wal-Mart, reject

the notion that “culture” is enough. See Wal-Mart, 131 S. C.

at 2553; Davis, 717 F.3d at 487-88. The mjority would
neverthel ess “sweep many individual plaintiffs and sets of facts
into one class on the premse that all reflect illegal conduct
by the defendant in practice and culture if not in policy” --
even though that is “precisely the sort of <class that the

Suprene Court recently rejected in [Vl-Mrt].” Jame S. V.

M | waukee Pub. Schs., 668 F.3d 481, 504 (7th Gr. 2012) (Rovner,

J., concurring in part). Furthernore, sinply saying that a

conpany has a “cultural problenf does not identify any
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particul ar enploynment policy or practice, MCain v. Lufkin

| ndus., Inc., 519 F.3d 264, 274 (5th Gr. 2008), let alone a

comon, uniform policy spanning the class.

We have also never held that facts establishing a hostile
work environnment unavoidably relate to all other enploynment
deci sions nade in the same conpany. Such a connection would be
hard to justify, as acts giving rise to a hostile work

environnment are only distantly related to the discrete acts that

underlie disparate treatnent and inpact clains. “The probative
val ue of other discrimnatory acts depends . . . on the nature
of the discrimnation charged.” Hunter v. Allis-Chal ners Corp.

Engine Div., 797 F.2d 1417, 1424 (7th Gr. 1986), abrogated on

ot her grounds by Patterson v. MlLean Credit Union, 491 U S. 164

(1989). And “[h]ostile environnent clainms are different in kind
from discrete acts.” Nat’l R R Passenger Corp. v. Myrgan, 536
UusS 101, 115 (2002). In contrast to acts creating a hostile

wor k environnment, discrimnatory enploynent decisions “inflict[]

direct economc harm” Burlington Indus., 524 US. at 762.
They will often require “the inprimatur of the enterprise and
the use of its internal processes.” |Id.

The “probativeness” of itens |ike coments, |okes, and

other acts “is [also] circunscribed if they were nade [or done]
in a situation tenporally renote fromthe date of the enpl oynent

decision[s], or if they were not related to the enploynent
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decision[s] in question or were nmade by nondecisionnmakers.”

MMIlan v. Mass. Soc’'y for Prevention of Cruelty to Animals,

140 F.3d 288, 301 (1st Cir. 1998). Here, Plaintiffs evidence
suffers to sone degree from all three of these defects. For
instance, Plaintiffs’ statements often do not tell us when the
of fensive conduct occurred, so we have no way of assessing
tenporal proximty. None of the “cultural” evidence pertains
specifically to pronotions. And nost all of the relevant
hosti | e-wor k-envi ronment conduct canme from non-deci sionnakers,
even though it “is the perception of the decisionmaker that is

relevant” in clains like Plaintiffs’. Smth v. Flax, 618 F.2d

1062, 1067 (4th Cr. 1980); accord WMateu-Anderegg v. Sch. Dist.

of Wiitefish Bay, 304 F.3d 618, 623 (7th Gr. 2002)

(“[S]tatenents are only relevant i f they come from a
deci si onmaker, sonmeone involved 1in the adverse enploynent
decision[s].”). Lastly, to the limted extent that supervisors
did involve thenselves in the incidents that Plaintiffs
descri bed, those supervisors chiefly worked in the beam mll --
underm ni ng any inference of a common, plant-w de policy.

At bottom the mmajority concludes that we should permt
Plaintiffs to pursue two class clains pertaining to pronotions
because they have successfully established their right to pursue
a separate, di stingui shable hostile-work-environnent claim

Title VIl does not work that way, and, rhetoric aside, the
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majority is unable to identify a single decision to support that
kind of proposition. “I'n the law, the absence of precedent is

no recommendation.” Dukes v. Wal-Mart, Inc., 509 F.3d 1168,

1200 (9th CGr. 2007) (Kleinfeld, J., dissenting). Mor eover, to
assune that a plaintiff establishes a right to class treatnent
for his discrete-act class nerely because he has established
such a right as to a hostile-work-environment class is to
reinstate a suspect revision of the “across-the-board” rule that

the Suprene Court rejected three decades ago. See Fal con, 457

US at 153, 157-59 (rejecting the idea that "“an enployee
conplaining of one enploynent practice” my automatically
“represent another conplaining of another practice” nerely
because both alleged discrimnation based on the same protected
trait). The district court did not abuse its discretion in
refusing to exhune that |ong-dead idea.

The district court did not clearly err in declining to give
di spositive weight to evidence going to Plaintiffs’ hostile-
wor k- envi r onnment claim when deciding whether to certify
Plaintiffs’ separate pronotions-rel ated cl asses.

x  x x %

Wen closely exam ned, Plaintiffs’ anecdot al evi dence
proves to be just as unconvincing as their statistical proof.
“Because [Plaintiffs] provide no convincing proof of a

conpanywi de discrimnatory . . . pronotion policy, . . . they
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have not established the existence of any comobn question.”
wal -Mart, 131 S. C. at 2556-57. The district court therefore
did not abuse its discretion in declining to certify the class

because of its lack of comonality.

| V.

On the road to its desired result, the mgjority underm nes
wel | -established judicial processes, causes a rift between this
Court and a co-equal circuit court wthout explanation, and
brings substantial uncertainty to an area of |aw that begs for
clarity.

As to judicial processes, the nmmjority opinion evidences
little respect for the role of the district court and the
standard of review The district court has lived with this
matter for several years now, and it best understands how the
case has devel oped. Its actions bespeak a court striving to
scrupul ously apply Rule 23's requirenents. The district court
conplied with our mandate, rejected nore than one request to
decertify from Nucor, and continually endeavored to respect
findings that this Court has (actually) nmade. Yet the majority
shows no concern for that effort. And it shows just as little
concern for this Court’s well-established waiver rule, which

shoul d plainly apply here.
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As to our sister circuits, the majority opinion begets a
circuit split. The Eighth Grcuit affirnmed the denial of class
certification in a case involving the sanme clainms, the sane
experts, and the sane defendant. As should be clear by now,
t hat decision cannot be reconciled with this one. The majority
never even tries to do so.

And as to cases to cone, the mpgjority’s decision will offer
far nore questions than answers. \Wat standard of review really
applies in this context? How much evidence nust a plaintiff
sutmmon to conply with Rule 23? Does appellate waiver natter?
Does class treatnent of one cause of action necessarily warrant
class treatnment for another? Mist statistical evidence prove to
be reliable? Does Wal-Mart reach only nationw de class actions?
Can a sufficiently “common” policy result from inaction? These
are only sonme of the questions that the majority opinion |eaves
unr esol ved.

We should hardly take this troubled road in the nanme of
“sinple justice.” Maj. op. at 63. ““Sinple justice’ is
achi eved when a conplex body of |aw devel oped over a period of

years is evenhandedly applied.” San Reno Hotel, L.P. v. City &

Cnty. of San Fran., Cal ., 545 U. S. 323, 345 (2005).

Evenhandedness is nowhere to be found here, so justice renains

unserved.
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Per haps the Suprenme Court will act to rectify the problens
that are sure to follow fromtoday’s opinion. One can only hope
that it will do so soon. In the neantime, | respectfully
di ssent. The district court did not abuse its discretion, and

its judgnment to decertify should be affirned.
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