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IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF HAWAI |

STATE OF HAWAI I, EX REL. DAVID
M LOU E, ATTORNEY GENERAL,

Cv. No. 14-00180 HG RLP

Pl ai ntiff,
VS.

BRI STOL- MYERS SQUI BB COMPANY;
SANCFI - AVENTI S U. S. LLC;
SANCFI US SERVI CES | NC. ,
FORMERLY KNOWN AS SANCFI -
AVENTI S U. S. INC ;

SANCFI - SYNTHELABO | NC. ;

DOE DEFENDANTS 1-100,

Def endant s.

N N N N N N N N N N N N N N N N N

ORDER GRANTI NG PLAI NTI FF S MOTI ON FOR REMAND (ECF NO. 23)

Plaintiff State of Hawaii, by its Attorney General David M
Louie, filed a Conplaint in Hawaii state court asserting clains
agai nst Defendants for violations of Hawaii state |laws for fal se,
deceptive, and unfair marketing of the prescription drug Pl avix.
The Attorney Ceneral of the State of Hawaii’'s Conpl ai nt seeks
civil penalties, declaratory and injunctive relief, disgorgenent
of Defendants’ profits, and punitive damages.

Def endants Bristol - Myers Squi bb Conpany, Sanofi-Aventis U. S.

LLC, Sanofi US Services Inc., and Sanofi-Synthel abo I nc. renoved
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the action to federal court based on the class action provision
of the C ass Action Fairness Act, the False Cains Act, and
federal question jurisdiction. Plaintiff filed a Mdtion to
Remand the action to Hawaii state court. Defendants oppose the
Mot i on.

Plaintiff’s Mdtion for Remand (ECF No. 23) is GRANTED.

PROCEDURAL HI STORY

On March 19, 2014, Plaintiff State of Hawaii, by its
Attorney Ceneral David M Louie, filed a Conplaint in the Crcuit
Court of the First Grcuit, State of Hawaii. (Conpl aint,
attached as Ex. A to Defendants’ Notice of Renoval, ECF. No. 1-
1).

On April 16, 2014, Defendants Bristol-Mers Squi bb Conpany,
Sanofi-Aventis U S. LLC, Sanofi US Services Inc., and Sanofi -
Synt hel abo I nc. renoved the action to the United States District
Court, District of Hawaii. (ECF No. 1).

On April 17, 2014, Defendants Bristol-Mers Squi bb Conpany,
Sanofi-Aventis U S. LLC, Sanofi US Services Inc., and Sanofi -
Synthelabo Inc. filed a NOTI CE OF POTENTI AL TAG ALONG concer ni ng
the renoved case with the United States Judicial Panel on
Mul tidistrict Litigation in MDL No. 2418, IN RE Pl avix
Mar keting, Sales Practices and Products Liability Litigation (No.

I1). (ECF No. 363).
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On April 22, 2014, the United States Judicial Panel on
Mul tidistrict Litigation in MDL No. 2418 filed a CONDI TI ONAL
TRANSFER CRDER for the renoved case. (ECF No. 364).

On April 29, 2014, Plaintiff filed a NOTI CE OF OPPOSI TI ON TO
CONDI TI ONAL TRANSFER ORDER with the United States Judicial Panel
on Multidistrict Litigation in MDL No. 2418. (ECF No. 366).

On April 30, 2014, the United States Judicial Panel on
Mul tidistrict Litigation in MDL No. 2418 issued a briefing
schedule for Plaintiff’s NOTIl CE OF OPPOSI TI ON TO CONDI TlI ONAL
TRANSFER ORDER.  (ECF No. 367).

On May 5, 2014, Plaintiff filed PLAINTIFF S MOTI ON FOR
REMAND in this Court. (ECF No. 23).

Al'so on May 5, 2014, Plaintiff filed an EX PARTE MOTION TO
SHORTEN TI ME FOR HEARI NG ON PLAI NTI FF' S MOTI ON FOR REMAND. ( ECF
No. 24).

On May 7, 2014, Defendants Bristol-Mers Squi bb Conpany,
Sanofi-Aventis U S. LLC, Sanofi US Services Inc., and Sanofi -
Synt hel abo Inc. filed DEFENDANTS CROSS- MOTI ON TO STAY
PROCEEDI NGS. (ECF No. 25-1).

On the same date, Bristol-Mers Squi bb Conpany, Sanofi -
Aventis U S. LLC, Sanofi US Services Inc., and Sanofi - Synt hel abo
Inc. filed DEFENDANTS MEMORANDUM I N OPPCOSI TI ON TO EX PARTE
MOTI ON TO SHORTEN Tl ME FOR HEARI NG ON PLAI NTI FF*'S MOTI ON TO

REMAND AND MEMORANDUM | N SUPPORT OF CROSS- MOTI ON TO STAY
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PROCEEDI NGS. (ECF No. 25).

On May 8, 2014, Plaintiff filed REPLY I N SUPPORT OF
PLAI NTI FF S EX PARTE MOTI ON TO SHORTEN Tl ME FOR HEARI NG ON
PLAI NTI FF'S MOTI ON FOR REMAND. (ECF No. 27).

On May 9, 2014, the Court issued a Mnute Order denying
PLAI NTI FF S EX PARTE MOTI ON TO SHORTEN Tl ME FOR HEARI NG ON
PLAI NTI FF'S MOTI ON FOR REMAND and denyi ng DEFENDANTS CROSS-
MOTI ON TO STAY PROCEEDI NGS. (ECF No. 28). The M nute O der set
the briefing schedule and hearing date for PLAINTIFF S MOTI ON FOR
REMAND. (1d.)

On May 22, 2014, Defendants Bristol-Mers Squi bb Conpany,
Sanofi-Aventis U S. LLC, Sanofi US Services Inc., and Sanofi -
Synthelabo Inc. filed a MEMORANDUM | N OPPOSI TI ON TO PLAI NTI FF S
MOTI ON FOR REMAND. (ECF No. 32).

On June 3, 2014, Plaintiff filed a REPLY. (ECF No. 33).

On June 16, 2014, a Hearing on PLAINTIFF S MOTI ON FOR REMAND
(ECF No. 23) was held. (ECF No. 34).

On June 18, 2014, Defendants Bristol-Mers Squi bb Conpany,
Sanofi-Aventis U S. LLC, Sanofi US Services Inc., and Sanofi -
Synthelabo Inc. filed a NOTI CE OF ADDI TI ONAL AUTHORI TY I N
OPPQOSI TI ON TO PLAI NTI FF'S MOTI ON TO REVMAND. (ECF No. 35).

On June 20, 2014, Plaintiff filed an OBJECTI ON TO
DEFENDANTS SUBM SSI ON OF ADDI TI ONAL AUTHORI TY I N OPPCSI TI ON TO
PLAI NTI FF'S MOTI ON TO REMAND. (ECF No. 36).
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On July 8, 2014, the Court issued a Mnute Order granting
Plaintiff’s Mdtion to Remand and indicating a witten order would
be filed at a later date. (ECF No. 38).

On July 9, 2014, Defendants filed a MOTI ON FOR STAY OF

M NUTE ORDER, FILED JULY 8, 2014. (ECF No. 39).

BACKGROUND

The Attorney Ceneral of the State of Hawaii alleges in the
Compl aint that from March 1998 until the present Defendants
Bristol - Mers Squi bb Conpany, Sanofi-Aventis U S. LLC, Sanofi US
Services Inc., and Sanofi-Synthelabo Inc. ("Defendants”) engaged
in fal se, deceptive, and unfair marketing and pronotion of the
prescription drug Plavix. (Conplaint, attached as Ex. A to
Def endants’ Notice of Renpbval, ECF. No. 1-1).

The Conpl aint asserts that Plavix is an anti-platelet drug
t hat was approved by the Food and Drug Adm nistration (“FDA’) to
reduce heart attacks, strokes, and vascular death. (ld. at 7 1
24). Plaintiff states Plavix was al so approved to treat
different types of Acute Coronary Syndrone. (ld. at | 24).

Plaintiff clainms that from March 1998 until March 2010,

Def endants failed to disclose that the drug has di m ni shed or no
ef fect on approxi mtely 30% of the patient population. (ld. at
19 2, 25-26, 28, 39). The Conplaint alleges that Defendants

mar ket ed hi gher doses of Plavix for patients in which Plavix has
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di m nished or no effect. (l1d. at 47 2, 30, 50). Plaintiff
asserts Plavix presents a considerable risk of gastrointestinal

bl eedi ng and other conplications for patients in which Plavix has
di m ni shed or no effect. (ld. at Y 2, 35, 54, 59-61).

The Conpl ai nt all eges that Defendants marketed and pronoted
Plavix as a replacenment for aspirin to treat patients at risk for
restricted blood flow (Ld. at Y 3, 44-47, 57). Plaintiff
cl aims that Defendants ignored, concealed, and m ninm zed clinica
data that found Plavix is only as effective, or less effective,
than aspirin, despite costing one hundred tinmes nore than
aspirin. (Ld.)

The Conpl ai nt all eges that Defendants fal sely and
m sl eadi ngly marketed Pl avi x as being nore effective and safer
t han ot her conpetitor drugs. (ld. at 1Y 3, 4, 49). Plaintiff
al | eges Defendants marketed Plavix for uses for which the drug
had not been shown to be effective or safe. (ld. at ¥ 4, 48, 51,
66) .

The Conpl aint states that the action is brought “exclusively
under the law of the State of Hawaii.” (ld. at § 7). The
Conpl ai nt seeks relief pursuant to:

Count | : Section 480-1, et seq. of the Hawaii Revised

Statutes (“HRS’) for Unfair or Deceptive Acts
or Practices, (Conplaint, Ex. A at 1Y 78-97,
ECF No. 1-1);

Count 11: HRS § 480-13.5 for Consunmer Frauds Agai nst
El ders, (id. at Y 98-101);
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Count I11: HRS § 661-21, et seq. for the Hawaii Fal se
Clainms Act, (id. at T 102-116);

Count 1V: Unj ust Enrichrent, (id. at Y 117-121); and,

Count V: Punitive Damages, (id. at 122-125).

The Conpl ai nt seeks civil penalties, “disgorgenent of
Def endants’ wongfully acquired profits fromthe sale of Plavix
in the State or Hawaii on or after March 17, 1998 through the
present, and punitive damages.” (ld. at p. 31). Plaintiff also
seeks declaratory and injunctive relief. (l1d.)

The Conplaint states the suit is a parens patriae action
brought by the State through Attorney CGeneral David M Louie.
(Id. at 1 9). Plaintiff asserts the action is brought “solely by
the State and whol |y i ndependent of any clains that individua

users of Plavix may have agai nst Defendants.” (ld. at § 8).

STANDARD OF REVI EW

A notion to remand nmay be brought to chall enge the renoval
of an action fromstate to federal court. 28 U S.C. § 1447(c);

Moor e- Thomas v. Alaska Airlines, Inc., 553 F.3d 1241, 1244 (9th

Cir. 2009). Renoval of a civil action is permssible if the
district courts of the United States have original jurisdiction
over the action. 28 U S.C. 8§ 1441.

There is a “strong presunption” against renoval, and
“[f]lederal jurisdiction nust be rejected if there is any doubt as

7
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to the right of renoval in the first instance.” Guus v. Mles,

Inc., 980 F.2d 564, 566 (9th G r. 1992) (internal citations
omtted). The “strong presunption” against renoval jurisdiction
“means that the defendant always has the burden of establishing

that renoval is proper.” |d.

ANALYSI S

DEFENDANTS ALLEGE THE DI STRI CT COURT HAS JURI SDI CTI ON
PURSUANT TO THE CLASS ACTI ON PROVI SI ON OF THE CLASS ACTI ON
FAI RNESS ACT

Def endants assert that the class action provision of the
Cl ass Action Fairness Act (“CAFA’) provides the Court with
jurisdiction over Plaintiff’s Conplaint. Defendants do not seek
removal of Plaintiff’s Conpl aint based on the nmass action
provi si on of CAFA

CAFA vests federal district courts with origina
jurisdiction over certain class and mass actions. 28 U. S. C
8§ 1332(d). The burden of establishing renmoval jurisdiction under
CAFA remai ns on the proponent of federal jurisdiction. Abrego v.
Dow Chem cal Co., 443 F.3d 676, 685 (9th Cr. 2006) (per curiam.

The class action provision of CAFA provides the federal
district courts with original jurisdiction over class actions if:
(1) the class has nore than 100 nenbers: (2) the parties are

mnimally diverse; and, (3) the matter in controversy exceeds the
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sum or val ue of $5,000,000. Standard Fire Ins. Co. v. Know es,

133 S. . 1345, 1348 (2013).

The term “class action” nmeans any civil action filed under
Rul e 23 of the Federal Rules of G vil Procedure or a simlar
State statute or rule of judicial procedure authorizing an action
to be brought by one or nore representative persons as a cl ass
action. 28 U S.C. § 1332(d)(1).

The mass action provision of CAFA is not at issue here.?

Here, Defendants attenpt to invoke the class action
provi sion of CAFA to renove Plaintiff’s action fromstate court
to federal court. The State of Hawaii is the only naned
plaintiff. (Conplaint at § 9, ECF No. 1-1). The State did not
file suit as a class action.

The United States Suprenme Court in January 2014 clearly
stated that the purpose of CAFA legislation was to nodify the
diversity requirenents for class actions in order to allow cl ass
actions of national inportance to be renoved to federal court.

State of M ssissippi ex rel. Hood v. AU Optronics Corp., 134

! A mass action requires one hundred or nore persons who
are proposed to be tried jointly on the ground that the
plaintiffs’ clains involve cormmon questions of law or fact. 28
US C 8§ 1332(d)(11)(B)(i); Rono v. Teva Pharmaceuticals USA
Inc., 731 F.3d 918, 920 (9th G r. 2013). The mass action
provision requires mniml diversity between the parties. 28
US C 88 1332(d)(2)(A), 11(A). Federal jurisdiction over a nass
action exists only over those plaintiffs’ whose clains
i ndividually satisfy a m nimum $75, 000 anmount in controversy. 28
U S . C 88 1332(a), (d)(11)(B)(i).

9
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S.C. 736, 739 (2014). The Suprene Court expl ained that a
representative action filed by the attorney general of a State as
the sole naned plaintiff was not the type of case Congress
i ntended to be renovabl e pursuant to CAFA. |d. at 774-76.

The parens patriae representative action filed by the
Attorney Ceneral of the State of Hawaii is not renovabl e pursuant

to the class action provision of CAFA

A Plaintiff's Suit is Not a Cl ass Action

CAFA provides for the renoval of a state court proceeding to
federal court if the suit was filed as a class action pursuant to
arule simlar to Federal Rule of Civil Procedure 23. 28 U S. C

§ 1332(d)(1); Washington v. Chinei Innolux Corp., 659 F.3d 842,

849 (9th Gr. 2011).

1. The Conpl ai nt Does Not Rely on Any State Statute
or Rule of Judicial Procedure That is Simlar to
Federal Rule of Cvil Procedure 23
A state statute or rule is simlar to Federal Rule of G vil

Procedure 23 if it closely resenbles Rule 23 or is like Rule 23

i n substance. Baumann v. Chase Inv. Services Corp., 747 F.3d

1117, 1121-22 (9th Cr. 2014). Federal Rule of Civil Procedure
23 allows for class actions “only if”:
(1) the class is so nunerous that joinder of all nenbers is
i mpracti cabl e;

10
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(2) there are questions of law or fact common to the cl ass;

(3) the clainms or defenses of the representative parties

are typical of the clains or defenses of the class; and

(4) the representative parties will fairly and adequately

protect the interests of the class.

Fed. R Cv. P. 23(a). “A class action cannot be nmi ntai ned
unl ess one of the three requirenents of Rule 23(b) is also net.”
Baumann, 747 F.3d at 1122. Certification of the class is subject
to the detailed notice requirenents of Rule 23(c). Id.

The action filed here by the Attorney General of the State
of Hawaii is not brought pursuant to any State statute or rule
that is simlar to Rule 23, triggering CAFA jurisdiction. The
Conpl aint relies on Sections 480-2(d), 660-10, and 661-21 in the
Hawai i Revi sed Statutes (“HRS’) for the Attorney Ceneral of
Hawaii’'s authority to bring the civil action. (Conplaint at 1
9, 82, 104, ECF No. 1-1).

Revi ew of the Hawaii Revised Statutes the Attorney General
relies upon produces no simlarity to Federal Rule of G vil
Procedure 23. HRS § 480-2(d) provides the Attorney Ceneral of
Hawaii with the authority to bring a civil action for a violation
of Hawaii’s Unfair and Deceptive Practices Act. Section 480-2(d)
st at es:

No person other than a consunmer, the attorney general

or the director of the office of consuner protection

may bring an action based upon unfair or deceptive acts
or practices declared unlawful by this section.

11
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HRS 8§ 660- 10 provides broad authority for the Attorney
General of Hawaii to act on behalf of the State to bring a civil
action. HRS 8§ 660-10 states:

Whenever it is necessary or desirable for the State in

order to collect or recover any noney or penalty, or to

recover or obtain the possession of any specific

property, real or personal, or to enforce any other

right (except in respect to crimnal prosecutions) to

institute judicial proceedings, except as otherw se

expressly provided by law, the attorney general may

bring and maintain an action or actions for any such

purpose in any appropriate court or courts. Al such

actions shall be entitled in the nane of the State by

the attorney general, against the party or parties or

t hi ng sued, as defendants.

The Conplaint also relies on HRS § 661-22, which authorizes
the Attorney CGeneral of Hawaii to bring a civil action pursuant
to the Hawaii False Clains Act. HRS 8 661-22 provides that if
“the attorney general finds that a person has violated or is
violating [the Hawaii False Clains Act], the attorney general nay
bring a civil action under this subsection.”

The Conplaint cites two additional state statutes for the
Attorney Ceneral’s authority to obtain specific types of relief
for violations of Hawaii’s Unfair and Deceptive Practices Act.
Plaintiff relies on HRS § 480-3.1 for the Attorney Ceneral’s
authority to recover fines. (Conplaint at § 9, ECF No. 1-1).
The Conpl ai nt i nvokes HRS § 480-15 for the Attorney Ceneral’s
authority to seek an injunction. |d.

Federal Rule of Civil Procedure 23 requires a plaintiff to

12
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denonstrate nunerosity, comonality, typicality, and adequate
representation of the class interest in order to bring a class

action. Marlo v. United Parcel Servic., Inc., 639 F.3d 942, 946

(9th Cir. 2011). None of the sections of the Hawaii Revi sed
Statutes relied on by the Attorney General in the Conplaint

contain simlar requirenents.

2. A Parens Patriae Action

The Conplaint states that the suit is a parens patriae
action. The Ninth Crcuit Court of Appeals has distinguished
parens patriae actions brought by state attorneys general from

class actions. Chinei Innolux Corp., 659 F.3d at 847; Nevada V.

Bank of America Corp., 672 F.3d 661, 667 (9th Cr. 2012). The

doctrine of parens patriae allows a state to bring suit on behal f
its citizens when the state:
(1) alleges injury to a substantial portion of its
popul ati on;
(2) articulates an interest separate fromthe interests of
particul ar private parties; and
(3) expresses a quasi-sovereign interest.

Chi nei_ I nnolux Corp., 659 F.3d at 847. In Alfred L. Snapp &

Son, Inc. v. Puerto Rico, the United States Suprene Court

revi ewed the purpose of the parens patriae doctrine, which allows

the State to bring an action to protect its “quasi-sovereign

13
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interest in the health and well -bei ng-bot h physical and econom c-
of its residents in general.” 458 U S. 592, 607 (1982).

The Ninth Crcuit Court of Appeals has found that parens
patriae suits brought by state attorneys general to protect their
citizens fromunfair and deceptive practices are not class

actions renovabl e pursuant to CAFA. In Chinei Innolux Corp., 659

F.3d at 847, the attorneys general of the States of California
and Washington filed actions in their state courts all eging
violations of state antitrust |aws agai nst manufacturers and
distributors of liquid crystal display panels. 1d. at 846. The
def endants renoved the cases to federal court on the basis that

the States’ parens patriae suits were class actions renovable

pursuant to CAFA. 1d. The district court found renoval was
i nproper and granted the States’ notions to renmand. [d. The
def endant s appeal ed. |d.

The Ninth Circuit Court of Appeals affirmed the district
court’s decision to remand the States’ parens patriae suits. 1d.
The appellate court held the parens patriae suits brought by the
state attorneys general were not class actions. |d. The
appel l ate court explained the suits were not renovabl e because
they were not brought pursuant to either Federal Rule of G vi
Procedure 23 or a simlar state statute. [d. at 850. The Ninth
Circuit Court of Appeals found the state statutes in California

and Washi ngton that provided the attorneys general wth parens

14
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patriae authority to bring a civil suit |acked the defining
attributes of class actions. 1d. at 850.

Here, the Attorney General of the State of Hawaii filed a
parens patriae suit. Parens patriae suits “resenble” class
actions in the sense that they are representative suits. Chinei

| nnolux Corp., 659 F.3d at 847. Not all representative suits,

however, are class actions. Parens patriae suits |lack the
defining attributes of true class actions. 1d. The parens
patriae suit brought by the Attorney General of Hawaii is not a
cl ass action.
3. The Conpl aint Was Not Filed As a O ass Action
Pursuant to HRS 8§ 480- 14(b)

Def endants argue that Plaintiff is required to bring the
present parens patriae action pursuant to HRS § 480-14(b).
Def endants assert that HRS § 480-14(b) requires the Attorney
CGeneral of Hawaii to bring any suit for unfair and deceptive
practices as a class action. (Qpposition at p. 5, ECF No. 32).

The Hawaii Suprenme Court has held that nothing in the Hawai
Unfair and Deceptive Practices Act indicates that the renedies

available in HRS § 480 are exclusive. Villon v. Marriott Hotel

Services, Inc., 306 P.3d 175, 187 (Haw. 2013). In Villon, the

Hawai i Suprene Court found that there is not an exclusivity
provision in HRS 8§ 480 that precludes enforcenment of violations
of unfair or deceptive practices through another Chapter of the

15
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Hawaii Revised Statutes. 1d. at 188.

In Villon, hotel food and beverage service enpl oyees all eged
that their enployers billed service charges to custoners and did
not distribute the full services charges directly to the
enpl oyees. 1d. at 178-79. The enpl oyees also clained that the
hotels did not disclose this practice to the custonmers. 1d. The
enpl oyees filed a class action asserting that the hotels violated
HRS § 481B of the Hawaii Unfair and Deceptive Practices Act and
sought renedi es pursuant to Hawaii’s wage paynent statutes in HRS
§ 388. 1d. at 178-79. The Hawaii Suprene Court accepted a
certified question on whether the enployees could bring a claim
agai nst the hotels pursuant to HRS 8§ 388 or whether HRS § 481B- 14
of the Hawaii Unfair and Deceptive Practices Act was the
exclusive neans for bringing their claim |1d. at 177-78.

The Hawaii Suprene Court concl uded that enpl oyees coul d
bring an action pursuant to HRS § 388 for violations of HRS §
481B-14. 1d. at 186. The Hawaii Suprenme Court determ ned that
the hotel enployees were not limted to the rights and renedies
in HRS § 481B-14 of the Hawaii Unfair and Deceptive Practices
Act. 1d. at 186-87. The Court explained that the “plain
| anguage of Chapters 480 and 481B does not indicate that renedies
therein are exclusive. The legislature knows how to craft an
exclusivity provision....No such exclusivity provision appears in

the rel evant enforcenent statues in the consuner protection

16
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area.” |d. at 187.

The Conpl ai nt here does not rely on HRS § 480-14(b). HRS §
480- 14(b) expressly permts the Attorney General of the State of
Hawaii to bring a parens patriae action to recover danages on
behal f of Hawaii consuners.? HRS § 480-14(b), however, is not
t he exclusive nmeans for the Attorney General to bring an unfair
or deceptive practices claim

In Hawaii ex rel. Louie v. JP Mrgan Chase & Co., 907

F. Supp. 2d 1188, 1204-07 (D. Haw. 2012), the district court
considered a nearly identical argunent regardi ng whether HRS §
480- 14(b) is the exclusive neans for the Attorney General of the
State of Hawaii to bring an unfair and deceptive practices claim
The Attorney Ceneral filed conplaints in state court against a
nunber of banks alleging they engaged in deceptive and predatory
practices in marketing and selling credit card products to Hawaii

resi dents. Id. at 1192. The defendants renoved the actions to

2HRS § 480-14(b) provides:

The attorney general of the State shall be authorized
to being a class action for indirect purchasers
asserting clains under this chapter. The attorney
general or the director of the office of consumer
protection may bring a class action on behal f of
consuners based on unfair or deceptive acts or
practices decl ared unlawful by section 480-2. Actions
brought under this subsection shall be brought as
parens patriae on behalf of natural persons residing in
the State to secure threefold danages for injuries
sustained by the natural persons to their property by
reason of any violation of this chapter.

17
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the federal district court pursuant to the class action provision
in CAFA. 1d. at 1192-93. The defendants took the position that
the Attorney General of Hawaii was required to bring a class
action pursuant to HRS § 480-14(b), claimng 480-14(b) is the
only provision which authorizes the Attorney General to bring a
cl ai mon behal f of consumers pursuant to the Hawaii Unfair and
Deceptive Practices Act. 1d. at 1197.

The Attorney Ceneral of Hawaii filed notions to remand. |1d.
at 1193-95. The Attorney Ceneral pointed out that the actions
were not filed as class actions and that CAFA did not apply
because the conplaints did not rely on HRS § 480-14(b). 1d. at
1193- 95.

The district court in JP Morgan Chase & Co. held that the

proceedi ngs were not renovabl e pursuant to CAFA. 1d. at 1207.
The district court acknow edged that Section 480-14(b) does
provide the Attorney CGeneral with the authority to bring a class
action claimon behalf of consuners. 1d. at 1204. The Court,
however, relied upon the Attorney Ceneral’s statenent that he was
not bringing the actions on behalf of a class and “interpret[ed]
the Conplaints as bringing the Attorney General’s parens patriae
clainms pursuant to either Hawaii state common | aw regarding
parens patriae actions or the Attorney General’s general powers
under 8§ 661-10.” |d. at 1205. The district court judge did not

review the issue of CAFA jurisdiction any further as the notions

18
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to remand were denied on the basis that there was federal
guestion jurisdiction based on preenption. 1d. at 1212-14.

The Conpl aint here cites HRS 88 480-2(d), 660-10, and 661-21
for the Attorney General of the State of Hawaii’s authority to
bring the civil action. (Conplaint at Y 9, 82, 104, ECF No. 1-
1). The Conpl aint here does not seek relief on behalf of

i ndi vi dual consumers. Just as in Hawaii v. JP Modrgan Chase &

Co., the Attorney Ceneral of the State of Hawaii has expressly
stated in the Conplaint that the suit is not a class action.
(Conplaint at § 8, ECF No. 1-1).

The Hawaii Supreme Court has found that the renedies
available in HRS § 480 are not exclusive. Villon, 306 P.3d at
187-88. HRS § 480-14(b) is not the exclusive nmeans for the
Attorney Ceneral to bring a claimfor unfair or deceptive

practices.

B. Plaintiff's Suit is Not Renpvabl e Pursuant to CAFA
Because There is Not Mnimal Diversity
A State that is a real party in interest is not a “citizen
of a State” and cannot sue or be sued in federal court on the

basis of diversity jurisdiction. Mor v. Cnty of Al aneda, 411

U S 693, 717 (1973); Ubino v. Xin Services of Calif., Inc.,

726 F.3d 1118, 1123 (9th G r. 2013). The presence of the State
on the record as a nom nal party will not defeat diversity
jurisdiction if the State has no real interest in the
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controversy. Dep't of Fair Enploynent & Housing v. Lucent

Technologies, Inc., 642 F.3d 728, 737 (9th Gr. 2011).

CAFA repl aced the ordinary requi renent of conplete diversity
of citizenship anong all plaintiffs and defendants with a
requi renent of mninmal diversity. Hood, 134 S.C. at 740.
Pursuant to CAFA, a federal court may exercise jurisdiction over
a class action or a mass action if any plaintiff is a citizen of
a State different fromany defendant. 28 U . S.C. 8§ 1332(d)(2)(A).
In Hood, the United States Suprene Court explained that the real-
party-in-interest inquiry may be used “in certain contexts to
| ook behind the pleadings to ensure the parties are not
i nproperly creating or destroying diversity jurisdiction.” 134
S.C. at 745.

Def endant Bri stol -Mers Squi bb Conpany is a Del aware
corporation with its principal corporate offices in New York
(Conplaint at 10, ECF No. 1-1). Defendant Sanofi-Aventis U S.
LLCis a Delaware |imted liability conmpany with its headquarters
in New Jersey. (ld. at  11). Defendant Sanofi US Services
Inc., formerly known as Sanofi-Aventis U S. Inc., is a Delaware
corporation with its corporate offices in New Jersey. (ld. at T
12). Defendant Sanofi-Synthelabo Inc. is a Del aware corporation.
(ld. at T 13).

The only Plaintiff is the State of Hawaii. (ld. at § 9).

Def endants argue the State is not a real party in interest.
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Def endants cl ai mindi vidual consuners in the State are citizens
of Hawaii for diversity purposes. (Opposition at p. 11, ECF No.
32).

In Nevada v. Bank of Anerica Corp., the Ninth Circuit Court

of Appeals held there was not m nimal diversity pursuant to CAFA
in a parens patriae suit brought by the State of Nevada. 672
F.3d at 670-672. The appellate court explained that the State of
Nevada was the real party in interest and could not serve as “a
citizen of a State” for diversity purposes. 1d.

The district court judge held there was no diversity because
the State of Nevada was a real party in interest, despite its
claimfor restitution on behalf of individual consumers. |d. at
670. The district court determned that “the fact that a
di screte class of individuals will receive restitution does not
defeat the fact that the gravanen of the action is protection of
the public welfare.” 1d. at 670.

The Ninth Circuit Court of Appeals affirnmed the district
court’s determnation. 1d. at 670-72. The appellate court
expl ai ned that the exam nation of the “essential nature and
effect of the proceeding as it appears fromthe entire record” is
necessary to determne the real party in interest. 1d. at 670
(citing Lucent, 642 F.3d at 740). The Court rejected the attenpt
to exam ne each individual claimto determne the real party in

interest. 1d. The Court found that Nevada s conplaint as a
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whol e denonstrated that the State had brought suit to protect the
integrity of nortgage |oan servicing in the State. Nevada v.

Bank of Anerica Corp., 672 F.3d at 670. The appellate court held

that the State of Nevada was a real party in interest because it
had a specific, concrete interest in elimnating any deceptive
practices that may have contributed to the State’ s nortgage
crisis. ld.

The Nevada v. Bank of Anerica Corp. court found the relief

sought by the State of Nevada supported the finding that it was a
real party in interest. [d. at 671-72. Nevada sought civil
penalties that were not available to individual consuners. |d.
at 672. The Court explained that “Nevada s sovereign interest in
protecting its citizens and econony from deceptive nortgage
practices is not dimnished nerely because it has tacked on a
claimfor restitution.” 1d. at 671.

Here, the “essential nature and effect of the proceeding as
it appears fromthe entire record” denonstrates the State of
Hawaii is a real party in interest. Lucent, 642 F.3d at 740.

The suit was filed on behalf of the State’s interests. The State
has a specific, concrete interest in protecting its citizens and
econony fromfalse, unfair and deceptive practices related to

prescription drugs. Nevada v. Bank of Anerica Corp., 672 F.3d

at 671.

The fornms of relief sought by the State of Hawaii support
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the finding that it is the real party in interest. Just as the

plaintiff in Nevada v. Bank of Anmerica Corp., the State seeks

civil penalties that are not available for individual consuners.
Both HRS 88 480-3.1 and 480-15.1 provide for fines “which sum
shall be collected in a civil action brought by the attorney
general or the director of the office of consumer protection on
behal f of the State.”

The Conpl ai nt’ s pl eading for di sgorgenment does not alter the
essential nature of the proceeding as a whole. D sgorgenent is

not a claimfor restitution. Texas Anerican Ol Corp. V. U.S.

Dept. O Enerqgy, 44 F.3d 1557, 1570 (Fed. Cir. 1995); see United

States v. Fu Sheng Kuo, 620 F.3d 1158, 1160 (9th Gr. 2010).

D sgorgenment to obtain ill-gotten gains is separate and apart
fromthe interests of particular consunmers in obtaining

restitution for their paynents. West Virginia ex rel. MG aw V.

CVS Pharnmacy, Inc., 646 F.3d 169, 175-76 (4th Gr. 2011). The

United States Court of Appeals for the Fourth Grcuit has found
that a State’s claimfor disgorgenent does not transformthe
proceeding into an action renovabl e pursuant to CAFA. |1d.

The Conpl aint, read as a whol e, denonstrates that the State
of Hawaii is the real party in interest in this action. The
State of Hawaii is the only Plaintiff. The State is not “a
citizen of a State” for diversity purposes. Moor, 411 U S at

717. Mnimal diversity between the Parties is not present as
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required pursuant to CAFA. 28 U S. C. 8 1332(d)(2)(A).
Def endants have failed to establish Plaintiff’s suit is
renmovabl e to federal court pursuant to CAFA. Abrego, 443 F. 3d at

685; Hood, 134 S.Ct. at 744.

I'l. FEDERAL QUESTI ON JURI SDI CTI ON

A def endant may renove an action from State court to federal
district court if the federal court has original subject matter
jurisdiction over the case. 28 U . S.C. § 1441(a).

Renoval is proper if a federal question is apparent on the

face of the plaintiff’s well-pleaded conplaint. Caterpillar,

Inc. v. WIllians, 482 U S. 386, 392 (1987). The well -pl eaded

conplaint rule makes the plaintiff the master of the claim able
to avoid federal jurisdiction by relying exclusively on state

law. |d.

A There I's No Federal Jurisdiction Pursuant to Section
3732(b) of the Fal se Cains Act

Def endants are subject to a qui tam action brought agai nst
them by the United States and a nunber of other state and | ocal
governnments, including the State of Hawaii, in the United States

District Court for the District of New Jersey, In re Plavix

Product Liability and Marketing Litigation, MDL No. 2418, Cv.

No. 13-cv-1039FLWTJB. The action all eges Defendants viol ated
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t he Federal False Clains Act, 31 U S.C. 88 3729-3733.
Def endants assert that 31 U S.C. § 3732(b) of the Federal
Fal se Cains Act provides this Court with original subject matter
jurisdiction over the State’s Conplaint. Section 3732(b)
provi des:
Clains Under State Law. The district courts shall have
jurisdiction over any action brought under the | aws of
any State for the recovery of funds paid by a State or
| ocal governnment if the actions arises fromthe sane
transaction or occurrence as an action brought under
section 3730.
District courts have consistently held that Section 3732(b)
does not provide federal district courts with original

jurisdiction. Hawaii v. Abbott Labs., Inc., Gv. No. 06-0437

DAE- BMK, 469 F. Supp.2d 835, 840-42 (D. Haw. 2006), aff’d, Hawail

v. Abbott Labs., Inc., 469 F.Supp.2d 842, 849-51 (D. Haw. 2006);

Al aska v. Abbott Labs., Inc., 2007 W. 7538021, *3 (D. Al aska Jan.

22, 2007); In re Pharmaceutical Industry Average Wol esale Price

Litigation, 509 F. Supp.2d 82, 92 (D. Mass. 2007); United States

ex rel. New Mexico v. Deming Hosp. Corp., 2013 W 7046410 *24 (D

N.M Nov. 21, 2013).

In Hawaii v. Abbot Labs., Inc., the district court

determ ned that “a state-initiated case founded on state | aw may
be renoved to federal court under 31 U S.C. § 3732(b) only when

the case may attach to a federal case that ‘arises fromthe sane
transaction or occurrence.’” In other words, the state case could

not be renoved on its own nerit, independent of the federal
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action, because renoval of the state case ‘depends’ on the
exi stence of and the attachnent to a simlar federal case.” 469
F. Supp. 2d at 849.

Section 3732(b) provides a State with the discretion to
intervene in a Federal Clains Act action for recovery of state
funds. [d. at 849-50. Section 3732(b) does not allow a
defendant to force a State into a federal forum 1d. Congress
did not intend for Section 3732(b) to “strip states of their
ability to bring state lawclains in state court.” Inre

Phar maceuti cal I ndustry Average Wol esale Price Litigation, 509

F. Supp. 2d at 93.
Section 3732(b) provides for supplenmental jurisdiction but
it does not provide a basis to renove a state court action to

federal court. Syngenta Crop Prot., Inc. v. Henson, 537 U S. 28,

34 (2002). Here, the State chose to bring its action in state
court and not to join the current action with the qui tam
proceeding filed by the United States. Section 3732(b) does not
permt Defendants to renove the State of Hawaii’s state court
action to federal court.

B. There I's No Federal Jurisdiction Based On a Significant

Federal |nterest

28 U.S.C. 8 1331 provides federal courts with original

jurisdiction over all civil actions “arising under the

Constitution, laws, or treaties of the United States.” Although
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the statute is usually invoked for violations of federal law, it
can provide federal jurisdiction over certain state |aw cl ai ns.

G able & Sons Metal Prod, Inc. v. Darue Eng’g & Mqg., 545 U S

308, 312 (2005).

Federal jurisdiction will lie over state |aw clains that
inplicate a significant federal interest, if federal jurisdiction
woul d not disturb a congressionally approved bal ance of federal
and state judicial responsibilities. This type of jurisdiction
has cone to be known as “arising under” jurisdiction. G able,
545 U. S. at 312.

In Gable, the United States Suprene Court found there was
necessary, disputed, and substantial questions of federal |aw
involved in a plaintiff’s state law claimalleging the Internal
Revenue Service had seized his property w thout proper notice.
545 U. S. at 315. The Suprene Court held there was federal
guestion jurisdiction because an integral elenent of the
plaintiff's state law claimwas that the IRS had not satisfied
the notice provisions required by a federal statute. [d. The
meani ng of the federal statute was actually in dispute. 1d. The
Suprene Court explained that the federal governnent had a strong
and particular interest in ensuring a correct interpretation of
its tax laws. 1d. The Suprene Court held that federa
jurisdiction over the plaintiff’s state | aw cl ai mwoul d not

significantly disturb the division of |abor between state and
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federal courts because other state title actions would rarely
raise simlar federal issues. |d.

The Ninth Crcuit Court of Appeals has cautioned that
jurisdiction over federal issues enbedded in state |aw clains
applies to a “special and small category of cases.” Nevada v.

Bank of America Corp., 672 F.3d at 674 (citing Enpire

Heal t hchoi ce Assurance, Inc. v. MVeigh, 547 U S. 677, 698

(2006)). A state statute’s “glancing reference to federal |aw
is insufficient to confer federal jurisdiction over the state | aw
claim Nevada, 672 F.3d at 676.

Plaintiff’s Conplaint raises only state |law clains. The
Complaint clains “[t]he State brings this action exclusively
under the law of the State of Hawaii.” (Conplaint at Y 7, ECF
No. 1-1). “No federal clainms are being asserted, and to the
extent that any claimor factual assertion set forth herein may
be construed to have stated any clai munder federal |aw, such
claimis expressly and undeni ably di savowed by the State.” (1d.)

Several federal district courts have previously found that
there was no federal jurisdiction for state law clains alleging
that Plavix was marketed in a false, unfair, or deceptive way.

Cnty of Santa Cara ex rel. Marquez v. Bristol Mers Squibb Co.,

2012 W 4189126, *5-7 (N.D. Cal. Sept. 17, 2012); Caldwell v.

Bristol Myers Squibb Co., 2012 W. 3862454, *7-12 (WD. La. June

12, 2012); Caldwell v. Bristol Mers Squibb Co., 2012 W 3866493,
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*3 (W D. La. Sept. 4, 2012); West Virginia ex rel. MG aw V.

Bristol Myers Squibb Co., 2014 W. 793569, *7-9 (D. N.J. Feb. 26,

2014).

1. Plaintiff’s Conplaint Does Not |nvolve Necessary
and Substantial Questions of Federal Medicaid Law
Def endants attenpt to distinguish the State of Hawaii’s
Conpl aint by arguing that the Hawaii False Clainms Act inplicates
substanti al and necessary federal issues relating to the federal
Medi cai d regul ati ons and the federal Food, Drug, and Cosnetics
Act .
Medicaid is a cooperative state-federal programin which the
federal governnment approves a state plan to fund nedi cal services
for lowincone residents and then reinburses a portion of the

state’s expenses. Korab v. Fink, 748 F.3d 875, 879 (9th Gr.

2014). A state’s participation in Medicaid is voluntary but

states nmust conply both with the statutory requirenents of the

Medi caid Act and with regul ati ons pronul gated by the Secretary of

Heal th and Human Services in order to receive federal funds. I|d.
The Conpl ai nt does not explicitly refer to Medicaid. The

Conpl ai nt states a nunber of allegations pursuant to the Hawaii

False Clains Act. The Hawaii False Clainms Act is nearly

identical to the federal False Clains Act. The essenti al

el enents of liability pursuant to the Hawaii Fal se C ai ns Act

are: (1) a false statenent or fraudul ent course of conduct, (2)
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made with scienter, (3) that was material, causing (4) the

government to pay noney or forfeit noneys due. United States ex

rel. Whodruff v. Hawaii Pacific Health, 560 F. Supp.2d 988, 997

(D. Haw. 2008).

The Conpl aint alleges that the Defendants viol ated the
Hawai i Fal se Clains Act by know ngly causing false clains for
paynment to be presented to the State. (Conplaint at Y 106-114,
ECF No. 1-1). Plaintiff asserts that the Defendants caused fal se
clains to be nade to the State through their alleged fal se and
m sl eadi ng marketing of Plavix. (ld.) Plaintiff also clains the
Def endants’ are |iable because of their alleged failure to
di scl ose information about Plavix's safety and efficacy. (ld.)

Federal district courts have found a State’s suit seeking
recovery for fraudul ent paynents for prescription drugs does not

i nvol ve necessary and substantial federal issues. Hood ex rel.

M ssi ssippi v. AstraZeneca Pharns, LP, 744 F.Supp.2d 590, 600-02

(N.D. Mss. 2010) (listing a nunber actions brought by states
agai nst pharnmaceuti cal conpanies for recovery of Mdicaid funds

paid by the states that have been remanded); Pennsylvania v. El

Lilly & Co.. Inc., 511 F.Supp.2d 576, 582 (E.D. Pa. 2007); Hawaii

v. Abbott Laboratories, Inc., 469 F. Supp.2d 842, 855-56 (D. Haw.

2006) .

In Pennsylvania v. Eli Lilly & Co., Inc., 511 F. Supp.2d at

582, the district court found a state action for fraud agai nst
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pharmaceuti cal conpanies did not involve necessary federal
guestions related to the Medicaid laws. [d. The district court
expl ai ned that the central questions in the state | aw causes of
action were factual and not legal. |d. The state |aw causes of
action invol ved whet her the defendants’ advertising and pronotion
nmet hods vi ol ated Pennsylvania tort |aw, not Medicaid regul ations.
Id. at 581. The district court explained that liability *“does
not depend on the violation of any federal standard or statute.”
Id. The district court found that the State needed to
denonstrate that the defendants caused “the subm ssion of a false
or fraudulent clainf pursuant to state law, not federal law |d.
at 582.

The district court judge in Pennsylvania v. Eli Lilly & Co.,

Inc. concluded that the issue of whether the State could have
refused to pay for the prescriptions under its Medicaid program
did not involve a substantial federal issue. |d. at 584. The
judge found that the “nere presence of a federal standard in a
state | aw cause of action is not sufficient to warrant federal
subject matter jurisdiction where there is no federal renedy for
a violation of a federal statute.” 1d. at 584-85. The district
court concluded that “the fact that a federally created program
Medi caid, serves as the initial source of the funds the
Commonweal th seeks to recover, does not, w thout nore, confer

federal jurisdiction.” 1d. at 585.
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The cause of action pursuant to the Hawaii Fal se C ai ns Act
requires that Plaintiff denonstrate the Defendants caused a fal se
claimto be submtted pursuant to Hawaii state |aw, not pursuant
to any federal |aws or regul ations.

The Northern District of California considered the
i nvol venent of Medicaid regulations as part of a State’'s

conplaint in Cnty of Sanata Clara v. Bristol Myers Squibb Co.,

2012 W. 4189126, at *6-7. The district court rejected

Def endants’ assertion that Medicaid | aws were necessary for
interpretation of the State’s pleadings for violations of
California’ s Fal se Advertising Law. [d. The district court

expl ai ned that Medicaid | aws were not necessary to interpret the
state | aw cause of action. 1d. The district court considered

t he Def endants’ argunment that the State was required to
denonstrate that it could have refused rei nbursenent for Plavix
pursuant to Medicaid laws. The district court rejected the
argunent, explaining that the Defendants attenpted to | ook beyond
the scope of the well-pleaded Conplaint. 1d. at *6.

Just as in Eli Lilly and Cnty of Santa Cara v. Bristol

Myers Squi bb Co., Defendants have not established that the state

| aw cause of action requires the interpretation of a necessary
federal law. The Conplaint’s allegations that Defendants’
conduct was false will be interpreted based on Hawaii state | aw.

Def endants’ attenpts to involve Medicaid | aws go beyond the scope
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of the well-pleaded Conplaint. Cnty of Sanata Clara v. Bristol

Myers Squi bb Co., 2012 W. 4189126, at *6-7; Caldwell v. Bristol

M/ers Squibb Co., 2012 W. 3862454, at *9-11. The Conpl ai nt does

not denonstrate that federal Medicaid | aws nmust be interpreted in
order to determ ne whether the Defendants’ actions violated the
rel evant Hawaii state statutes.

Defendants’ attenpt to rely on the Vioxx case is al so not
persuasive. The Vioxx litigation involved a defective drug, not
a drug that was clainmed to have been nmarketed fal sely and

unfairly. As explained by the district court in Cnty of Santa

Clara v. Bristol Myers Squibb Co., the attorney general in the

Vi oxx case pled a cause of action unique to Louisiana called
“redhibition” that is not at issue in this case. 2012 W 4189126
at *6-7. The attorney general in Vioxx sought to satisfy an

el ement of the redhibition cause of action by proving that he
woul d not have bought a prescription drug had he known of its

def ect. In re Vioxx Prods. Liability Litigation, ML No. 1657,

2010 W 2649513, *21 (E.D. La. June 29, 2010). The district
court determ ned that necessary issues of federal Medicaid | aw
were invol ved because the attorney general was required to show
that he could have caused the state Medicaid programto stop
rei nbursing prescriptions for it. Id.

Here, unlike the Vioxx case, there is no cause of action for

redhi bition. The causes of action pled in the Conplaint do not
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require interpretation of Medicaid regulations. Pennsylvania v.

Eli Lilly & Co., Inc., 511 F. Supp2d. at 582.

The Defendants’ reliance on the decision involving the

prescription drug Zyprexa in West Virginia v. Ei Lilly & Co.,

Inc., 476 F. Supp.2d 230, 233-34 (E.D. NY. Mar. 6, 2007) is also
unpersuasive. The district court judge found that the pleadings
in the Zyprexa case made specific references to federal |aw and
sought relief for a violation of the “Fraud and Abuse in the
Medi caid Program Act.” 1d. at 231. 1In an earlier Zyprexa case,
the district court explained federal question jurisdiction would
depend on the “specific allegations and subtle distinctions in

pl eadi ngs anong pharnaceutical cases.” [In re: Zyprexa Prods.

Liability Litigation, 375 F. Supp.2d 170, 172 (E.D. N. Y. 2005).

The Conpl ai nt here does not contain pleadings that refer to
federal |aw or the federal Medicaid program Unlike the
all egations pled in the Zyprexa cases, the state | aw causes of
action pled here do no require a detailed interpretation of the
federal Medicaid regulatory schene.

Plaintiff’s state | aw clains do not necessarily involve the
interpretation of a disputed, substantial federal question of

Medi cai d | aw.

2. Plaintiff’s Conplaint Does Not |nvolve Necessary
and Substantial Questions of the Federal Food,
Drug, and Cosnetics Act
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A substantial federal issue is “a serious federal interest
in claimng the advantages thought to be inherent in a federa
forum” and one that justifies resorting “to the experience,
solicitude, and hope of uniformty that a federal forumoffers.”
G able, 545 U. S. at 312-13.

The nere presence of a federal issue in a state suit does
not necessarily give rise to federal question jurisdiction.

Enpi re Heal t hchoi ce Assurance, Inc., 547 U S. at 700; Nevada v.

Bank of Anerica Corp., 672 F.3d at 675-76.

The United States Suprene Court has found that the
application of the federal Food, Drug, and Cosnetic Act (“FDCA")
is not a federal interest that requires the experience,
solicitude, or uniformty provided by federal courts. Weth v.
Levine, 555 U. S. 555, 574-75 (2009). The Suprene Court has found
that even a novel issue in the FDCA raised as part of a state

cause of action would not typically justify the exercise of

federal jurisdiction. Merrell Dow Pharneceuticals Inc. V.
Thonpson, 478 U.S. 804, 808 (1986).

The United States Suprene Court has provided two main
reasons in support of its findings that the FDCA does not
typically involve substantial issues of federal law. First, the
Suprene Court has enphasi zed that Congress did not create a

federal remedy for violations of the FDCA. Merrell Dow, 478 U. S

at 814. Second, the Suprenme Court has held that Congress
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sel ectively declined to pre-enpt state causes of action based on
FDCA standards. Weth, 555 U. S. at 574-75. The Suprene Court
has concluded “that the presence of a clained violation of the

[ FDCA] statute as an el enent of a state cause of action is
insufficiently ‘substantial’ to confer federal-question

jurisdiction.” Merrell Dow, 478 U.S. at 814.

In Merrell, the plaintiffs alleged that the defendant had
m sbranded its drug in violation of the FDCA and that this
violation created a rebuttable presunption of negligence in a
state tort action. 478 U S. at 805-06. The United States
Suprene Court held that reliance on the FDCA standard to prove an
el ement of a state cause of action did not confer federal
jurisdiction. 1d. at 817. Congress’s determ nation that there
was no need for a private, federal renedy for FDCA violations
i ndi cated that FDCA issues enbedded wthin state clains are
insufficiently “substantial” to necessitate federal jurisdiction.
Id. at 814.

Districts courts have consistently relied on the United

States Suprene Court decisions in Weth and Merrell Dow to find

that state |l aw causes of action for unfair trade practices
related to pharmaceutical drugs do not raise substanti al

questions of FDCA regulations. Oregon ex rel. Kroger v. Johnson

& Johnson, 832 F. Supp.2d 1250, 1256-60 (D. O. 2011); Caldwell v.

Bristol Myers Squibb Co., 2012 W. 3862454, at *11-12;

36



Case 1:14-cv-00180-HG-RLP Document 40 Filed 07/15/14 Page 37 of 39 PagelD #: 767

Pennsylvania v. Eli Lilly & Co., Inc., 511 F. Supp.2d at 584-87.

Def endants’ argunent related to the FDCA was recently
rejected by the district court overseeing the Multi-District

Litigation in In Re Plavix Prods. Liability Litigation in Wst

Virginia ex rel. McGaw v. Bristol Mers Squibb Co., 2014 W

793569, *7-10 (D. N.J. Feb. 26, 2014). The district court found
that the fact that Plaintiff’s clains nmay inplicate the FDCA does
not support federal question jurisdiction. 1d. The district
court stated that “this case represents the very type of action

the Suprenme Court in Merrell Dow has cautioned agai nst finding

federal question jurisdiction.” |1d.

The district court also held that the Defendants failed to
show that “this case would not disrupt the bal ance struck by
Congress between state and federal judicial responsibilities.”
Id. The district court held that finding federal question
jurisdiction in this type of action would “open the federal
court house door to a trenendous nunber of cases, and could
t herefore upset the congressionally intended division between
state and federal courts.” |1d.

Def endants’ position here is not distinguishable fromthe
deci sions remandi ng proceedings in simlar actions. OCnty of

Santa dara, 2012 W. 4189126, at *6-7; O egon ex rel. Kroger, 832

F. Supp. 2d at 1256-60; Caldwell, 2012 W. 3862454, at *11-12;

Pennsyl vania, 511 F. Supp.2d at 584-87; West Virginia ex rel.
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MG aw, 2014 W 793569 at *10.

Plaintiff’s Conplaint does not involve “substantial” federal
questions related to the FDCA. A clained violation of the FDCA
as a elenment of a state |aw cause of action is insufficient to

confer federal question jurisdiction. Merrell Dow, 478 U S. at

814; Oregon, 832 F.Supp.2d at 1257. Finding federal question
jurisdiction in this instance nmay upset issues related to the
congressional ly intended division between state and federal
courts. The FDCA does not provide for a federal cause of action

and it does not pre-enpt state causes of action. Merrell Dow,

478 U. S. at 814; Weth, 555 U. S. at 574-75.
Def endants have failed to establish that necessary,
di sputed, substantial federal questions require federal

jurisdiction over Plaintiff’s Conplaint.

CONCLUSI ON

Plaintiff’s MOTI ON FOR REMAND (ECF No. 23) i s GRANTED.

Def endants have filed a MOTI ON TO STAY (ECF No. 39)
requesting that the Court stay the REMAND to the G rcuit Court of
the First Crcuit, State of Hawaii. Defendants seek the stay to
all ow revi ew of the decision to REMAND by appeal to the Ninth
Crcuit Court of Appeals.

Plaintiff has until July 21, 2014, to respond to Defendants’

38



Case 1:14-cv-00180-HG-RLP Document 40 Filed 07/15/14 Page 39 of 39 PagelD #: 769

Motion to Stay (ECF No. 39).
Def endants have until July 28, 2014, to file a Reply.
Pursuant to Local Rule 7.2(e), the Court will decide

Def endants’ Mdtion to Stay (ECF No. 39) wi thout a hearing.

T 1S SO ORDERED.

Dated: July 15, 2014, Honol ulu, Hawaii .

€S Disy,
T A Ry
&I s ey,

/s/ Helen G| nor

Helen G I | nor
United States District Judge

State of Hawaii, ex rel. David M Louie, Attorney General, V.

Bri stol - Mers Squi bb Conpany; Sanofi-Aventis U S. LLC, Sanofi US
Services Inc., fornerly known as Sanofi-Aventis U S. Inc.;

Sanofi - Synt hel abo I nc.; Doe Defendants 1-100; C v. No. 14-00180
HG RLP; ORDER GRANTI NG PLAI NTI FF S MOTI ON FOR REMAND ( ECF No.
23). 39




