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LYNCH, Chief Judge. CVS Pharmacy, Inc. takes this
interlocutory appeal froman order granting the plaintiffs' notion
to remand a putative class action for wage and hour violations. In
this case of first inpression in this circuit, we clarify the
removal tinme periods and nechani snms under the Cl ass Action Fairness
Act of 2005 ("CAFA").

Under CAFA, federal courts have jurisdiction over a cl ass
action if, anobng other requirenents, the anount in controversy

exceeds $5 mllion. Standard Fire Ins. Co. v. Knowes, 133 S. Ct.

1345, 1347 (2013) (citing 28 U.S.C. § 1332(d)(2), (d)(5)). Section
1446(b) specifies two tinme periods within which a defendant nust
remove a class action that satisfies CAFA s jurisdictional
requi renents from state court to federal court. See 28 U. S.C.
8§ 1453(b) (applying Section 1446(b)(1) and (b)(3) to class
actions). If the case as stated by the initial pleading is
removabl e, Section 1446(b)(1) requires the defendant to renove
withinthirty days of its receipt. See id. 8§ 1446(b)(1). Section
1446(b)(3) requires the defendant to renmove within thirty days of
recei ving a subsequent paper fromwhich it may first be ascertai ned
that the class action is or has becone renpvable. See id.
8 1446(b)(3).

The district court granted the plaintiffs' notion to

remand for several reasons. Ronulus v. CVS Pharmacy, Inc., No. 13-

10305- RWZ, 2014 W 1271767 (D. Mass. Mar. 27, 2014) [hereinafter
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Ronmulus 11]. It held that CVS's notice of renpval cane too late to

neet the thirty-day deadline in Section 1446(b)(1), and that the
second thirty-day deadline in Section 1446(b)(3) did not apply.
Id. at *2-3. It then held that CVS had not nmet its burden to
establish the substantive anount in controversy requirement. |d.
at *3 n.3. W reverse. W hold that CVS' s second notice of
renmoval was tinely wunder Section 1446(b)(3), and that CVS
sufficiently denonstrated that the anount in controversy exceeds $5
mllion. Renoval was appropriate; remand was not.!?

We resolve the previously unanswered question in this
circuit as to when the two tine limts in Section 1446(b) nandate
removal within thirty days. In line with the other circuits that
have adopted a bright-1ine approach, we hold that the time limts
in Section 1446(b) apply when the plaintiffs' pleadings or the
plaintiffs' other papers provide the defendant with a clear
stat enent of the damages sought or with sufficient facts fromwhich
damages can be readily calculated. W also clarify the neaning of
the statutory term"other paper.” 28 U S.C. 8§ 1446(b)(3). On the
merits, we hold that CVS has adequately net its burden to show

r enoval .

1 The plaintiffs chose a state forum and prefer to remain
there. So, for renoval purposes, their incentives are to mnimnm ze
damages. Defendant CVS prefers the case to be in federal court.
So, its incentives are to maxim ze damages at present for CAFA
removal . O course, at trial, those incentives are reversed.

- 3-
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| . Procedural History

Naned pl aintiffs David Ronul us, Cassandra Beal e, Ni chol as
Harris, Ashley Hilario, and Robert Bour assa, al | " Shi ft
Supervi sors” at CVS stores in Massachusetts, filed a First Amended
Cl ass Action Conpl ai nt agai nst CVS i n Massachusetts Superior Court
on August 31, 2011.2 The plaintiffs allege that CVS has a policy
under which Shift Supervisors nmust remain on store prem ses when
taking rest or neal breaks when there are no other manageri al
enpl oyees on duty or when there i s only one ot her enpl oyee on duty.
Despite requiring Shift Supervisors to stay on store prem ses, the
plaintiffs allege that CVS does not pay themfor these "breaks" in
violation of the Massachusetts Wage Act, Mass. Gen. Laws ch. 149,
§ 148, and the Massachusetts Overtine Statute, Mass. Gen. Laws ch.
151, 88 1A 1B

The plaintiffs allege that "CVS has enployed nmany
hundreds, if not thousands, of Shift Supervisors in Massachusetts”
since July 25, 2008. They seek unpaid wages (including overtine
wages), treble damages, interest, attorneys' fees, and costs for
t hose breaks in the class period during which they were required to
stay on store premises. The plaintiffs did not provide i nformation
on the nunber of breaks at issue, or the total anobunt of damages

sought in the First Anmended Conpl aint.

2 The original conplaint was filed on July 26, 2011, but was
never served.

-4-
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CVS, perhaps in an abundance of caution, neverthel ess
sought to renmove within thirty days of service, on Septenber 30,
2011. To calculate the plaintiffs' damages, CVSrelied on a series
of estimates. Assumi ng that the class nenbers | ost each nmeal break
during the <class period, CVS calculated total damges of
$10, 396, 944. 3

The district court rejected CVS s cal cul ati on and grant ed
the plaintiffs' notion to remand the case to Massachusetts state

court. Romulus v. CVS Pharmacy., Inc., No. 11-11734-RwW, 2012 W

899577 (D. Mass. Mar. 16, 2012) [hereinafter Romulus I]. The court
noted that "[t]he difficulty with defendant's calculation is that
it assunes all shift supervisors |ost their break each day of their
enpl oynent during the class period while the conplaint clearly
states that the circunstances leading to such |loss occurred
"sonetines.'" [d. at *1. "Because defendant's assunptions are in
no way rooted in the all egations of the conplaint, defendant fails

to neet its burden of proving the requisite jurisdictional anount.”

3 Inits opposition to the plaintiffs' notion to remand, CVS
estimated that all Shift Supervisors, approximately 2583, worked
516,105 shifts of six or nore hours during the relevant tine
period. Assum ng that the class nmenbers |lost each thirty-mnute
nmeal break on all of those shifts, CVS multiplied the nunber of
shifts by one half of the average hourly rate, $13.43, and
cal cul at ed damages of $3, 465,648. CVStrebled that anpbunt to reach
a total damages estimte of $10, 396,944. Even if wage viol ations
occurred in only 50 percent of these neal breaks, the danages total
woul d exceed $5 mllion. See Romulus v. CVS Pharmacy, Inc., No.
11-11734-RW, 2012 W 899577, at *1 (D. Mass. Mar. 16, 2012).

-5-
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Ild. The propriety of the district court's first remand order is
not before us.

The parties conducted prelimnary discovery upon their
returnto state court. CVS provided the plaintiffs with electronic
time and attendance data relating to Mssachusetts Shift
Supervisors from August 2010 through June 2012. Analyzing this
data, the plaintiffs found 116, 499 neal breaks during this period
when no other Shift Supervisor was working. They infornmed CVS of
this nunber, a very inportant conponent of this damages
cal culation, by email on January 18, 2013.

Wthin thirty days of receipt of this email, CVS filed
its second notice of renoval on February 15, 2013. Cvs
extrapol ated the plaintiffs' nunber of violations over the entire
cl ass period, and argued that there was "a reasonable probability
that the anobunt in controversy exceeds $5,000,000." CVS argued
that this second notice of renoval was "tinely under 28 U S. C
8 1446(b)(3) because it was filed within 30 days of the date that
CVS ascertained that this case becane renovabl e" based on the email
provi ded by the plaintiffs.

On March 27, 2014, the district court again granted the
plaintiffs' notion to remand, finding that CVS s notice of renoval
was untinmely and concluding on the nerits that CVS had "failed to
'show a reasonable probability that nmore than $5 million is at

stake in this case.'" Romulus I, 2014 W 1271767, at *3 & n.3
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(citing Anoche v. Guar. Trust Life Ins. Co., 556 F.3d 41, 50-51

(st Cr. 2009)).

On the question of tineliness, the district court
concluded that CVS nust rely on Section 1446(b)(3) since "[f]ar
nmore than thirty days have el apsed since service of plaintiffs
anended conmplaint.” 1d. at *2. Wthout the guidance of circuit
precedent, the district court held that the defendant had failed to
identify any paper "providing information from which it later
ascertained renovability for the first tine." 1d. Even if the
January 18, 2013, emnil qualified as an "other paper"” for the
pur poses of Section 1446(b)(3), it "provide[d] no ' new information
regarding renovability that could not have been previously
ascertai ned by defendant in |light of the allegations in the anended
conplaint and its own know edge and information.” [d. at *2-3.
The district court highlighted that the estimte contained in the
January 18, 2013, enmmil came fromdata that CVS had possessed from
the beginning of litigation and had provided to the plaintiffs.
Id. at *2. The district court found that CVS had violated a duty
to nmake a reasonable inquiry into its own records at the tine of

the conplaint. 1d. (citing Sok v. US. Fid. & Guar. Co., No. 91-

12028, 1992 W. 97193, at *1 (D. Mass. Apr. 27, 1992)).
On the substantive question of the anpbunt in controversy,
the district court noted the plaintiffs' objections to defendant's

cal cul ations of the anpbunt in controversy. Id. at *3 n.3. The
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district court, without further explanation, then stated that the
"Plaintiffs' argunments on these points are persuasive, and | find
that defendant, despite having 'better access to the relevant
information,' has failed to 'show a reasonable probability that
nore than $5 million is at stake in this case.'" 1d. (quoting
Anoche, 556 F.3d at 50-51).

CVS sought | eave to appeal the district court's order on
an interlocutory basis under 28 U S.C. 8 1453(c)(1). This court
asked the district court to clarify "whether, in its view, the
removal was untinmely with respect to a particular 30-day period in
8§ 1446(b); and if so, whether the 30 days ran from a particul ar
date.” The district court explained in response:

The only possibly qualifying docunent [under
8§ 1446(b)(3)] [defendant] received was the
January 18, 2013, e-nmil. |  deened it
i nadequate to serve as an "ot her paper" because
it was based entirely on information provided
by defendant. Because the information was
readily avail able to defendant fromthe start,
it provided no "new' information regarding
removability that would all ow use of the date
of the e-mail as the starting date for
determ ning tinmeliness. Accordingly, | deened
the proper date for calculating timeliness to
be the date of the return of service, Septenber
8, 2011, which necessarily followed receipt by
def endant of the First Amended Conpl aint.

Romul us v. CVS Pharmacy, Inc., No. 13-10305-RW, 2014 W. 2435089,

at *1 (D. Mass. May 30, 2014) [hereinafter Ronmulus 111].
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This Court granted the petition for review on Septenber
8, 2014, and asked the parties to address a series of questions.?
The parties submtted supplenental briefing on these issues.

We now hol d that Section 1446(b)'s thirty-day cl ocks are

triggered only when the plaintiffs' conplaint or plaintiffs'

subsequent paper provides the defendant with sufficient information
to easily determne that the matter is renovable. The district
court erred in inposing too great a duty of inquiry on the
defendant. In this case, the plaintiffs' January 18, 2013, enai

triggered Section 1446(b)(3)'s thirty-day deadline by providing

sufficient information fromwhich to easily ascertain the anount in

4 The Court posed the follow ng questions:

-- According to the Seventh Circuit, "[e]very circuit that has
addressed the question of renoval timng has applied [28 U S. C ]
8§ 1446(b) literally and adopted sonme form of a bright-line rule
that limts the court's inquiry to the clock-triggering pleading or
ot her paper and, with respect to the jurisdictional amount in
particular, requires a specific, unequivocal statenment from the
plaintiff regarding the damages sought." Wal ker v. Trailer
Transit, Inc., 727 F.3d 819, 824 (7th Gr. 2013). Is this, or
should this be, the rule in this circuit?

--  Under the renoval statute, what tine-sensitive duty, if any,
does the defendant have to investigate the facts in response to
plaintiff's allegations?

-- Assum ng that neither 30-day period in 8 1446(b) is advanci ng,
does t he defendant have a deadline for comng forward with its own
i nformation supporting renoval ?

- - Again assunming that neither 30-day period in 8 1446(b) is
advanci ng, does any mechanism in the renoval statute regulate a
second or successive renoval that is based on information avail abl e
to the defendant at the tinme of the previous renoval ?

-0-
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controversy for the first tine. The plaintiffs' email was not
disqualified from being an "other paper"” by the fact that it was
based on information provided by the defendant. CVS's second
notice of renoval on February 15, 2013, was therefore tinely.

In addition, we hold that CVS carried its substantive
burden of denobnstrating a reasonabl e probability that the amount in
controversy exceeds $5 mllion, as required for federal
jurisdiction under CAFA. W do not, as a consequence, reach the
difficult questions related to the availability and mechani cs of
removal outside of the two thirty-day wi ndows in Section 1446(b).

1. Appellate Justiciability

The plaintiffs m stakenly argue that this interlocutory
appeal is untinely, and that this court |acks jurisdiction over the
appeal. Under CAFA, "[i]f the court of appeals accepts an appea
under paragraph (1), the court shall conplete all action on such
appeal , including rendering judgnment, not |later than 60 days after
the date on which such appeal was filed, unless an extension is
granted under paragraph (3)." 28 U S.C 8§ 1453(c)(2). The
plaintiffs claimthat CVS filed its appeal on April 7, 2014, and
that an appel |l ate deci sion was due by May 30, 2014.

The April 7, 2014, filing was not an appeal, but a
petition for perm ssion to appeal. Under CAFA, the appellate court

had discretion to grant CVS perm ssion to appeal, and no appea

-10-
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existed until we did so. See id. As the Fifth Crcuit has

per suasi vel y reasoned:

Wen a party files a notice of appeal, there
is, at that very point in tine, an appeal

albeit one that my later be subject to
dism ssal for jurisdictional or procedural

i nsufficiency. Were, however, a party
"applies" for leave to appeal, or "seeks
perm ssion” to do so, there is logically no
appeal until the court vested wth the

authority to grant or deny |eave has done so.

Patterson v. Dean Morris, L.L.P., 444 F.3d 365, 369 (5th Cr.
2006) .

The si xty-day deadl i ne for appel | at e consi derati on begi ns
to accrue from the date on which the court of appeals grants

perm ssion to appeal. Coll. of Dental Surgeons of P.R v. Conn.

Gen. Life Ins. Co., 585 F.3d 33, 37 (1st Cr. 2009). W granted

CVS perm ssion to appeal on Septenber 8, 2014, and have 60 days
fromthat date to render judgnent, unless an extension is granted.
See 28 U.S.C. § 1453(c)(2).
I11. Analysis
The district court's jurisdictional determ nation on
removal is subject to de novo review Anoche, 556 F.3d at 48
| ssues of statutory interpretation are also subject to de novo

revi ew. Hannon v. Gty of Newton, 744 F.3d 759, 765 (1st Cir.

2014) . "However, where the district court's assessnent of a
jurisdictional issue turns on findings of fact, we accept those

findings unless they are clearly erroneous.” Cooper v. Charter

-11-
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Commc'ns Entmts I, LLC 760 F.3d 103, 106 (1st Gr. 2014).

Fi ndi ngs of fact were not nade here.

A Ti nel i ness of Renobval Under Section 1446(b)

1. Statutory Tine Linmts

Section 1446(b) sets forth two thirty-day w ndows for
removal based on pleadings, or other papers, provided by the
plaintiff. First, Section 1446(b)(1) states:

(1) The notice of renmpval of a civil action
or proceeding shall be filed wthin 30 days
after the receipt by the defendant, through
service or otherw se, of a copy of the initial
pl eadi ng setting forth the claim for relief
upon whi ch such action or proceeding is based

28 U.S.C. 8§ 1446(b)(1). Second, Section 1446(b)(3) states:

(3) Except as provided in subsection (c), if

the case stated by the initial pleading is not

removable, a notice of renmoval may be filed

wi thin 30 days after recei pt by the defendant,

t hrough service or otherw se, of a copy of an

anmended pl eadi ng, notion, order or other paper

from which it may first be ascertained that

the case is one which is or has becone

removabl e.
Id. 8 1446(b)(3). The district court's first renmand order, issued
after CVS renoved the case within thirty days of the initial
pl eadi ng, is not before us. The question is whether CVS s second
notice of renoval was tinely under Section 1446(b)(3).

The district court inplicitly held that the Section
1446(b) (1) clock runs in every case from the date of service,

regardl ess of the contents of the conplaint. See Ronmulus 11, 2014

-12-
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WL 2435089, at *1. Having mssed the first thirty-day period, the
district court held that CVS "nust rely on section 1446(b)(3) to

sustain its second attenpt to renove." Romulus 11, 2014 W

1271767, at *2. The district court concluded that Section
1446(b)(3) did not apply in this case since CVS had identified no
"ot her paper" that set forth "new information supporting federa
jurisdiction over this case.”" 1d. The district court reasoned
that information on damages is not "new' if the defendant could
have di scovered it earlier through its own investigation. See id.
This is not howthe statute reads and woul d produce a difficult-to-
manage test.

The plaintiffs do argue that the text of the statute
supports the district court's reading of Section 1446(b). First,
Section 1446(b)(1) includes the nmandatory |anguage that "[t]he
notice of renoval of a civil action or proceeding shall be filed
wi thin 30 days after the recei pt by the defendant, through service
or otherwise, of a copy of the initial pleading." 28 U S.C
8§ 1446(b) (1) (enphasis added). The plaintiffs argue that Section
1446(b) (1), by its ternms, requires renoval within thirty days of
service in every case, regardless of whether the conplaint
evi dences renovability or not. Section 1446(b)(3) then operates as
an exception to allow a defendant to renove outside of this initial
thirty-day window if the defendant "first . . . ascertain[s]" that

the case is renovabl e froma subsequent paper. 1d. 8 1446(b)(3).

-13-
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According to the plaintiffs, Section 1446(b)(3) cannot be invoked
i f the defendant coul d have "ascertained,” -- through "sonme sort of
investigative action" by the defendant -- that the case was
removabl e at sone point prior to the receipt of the plaintiffs
paper .

To the contrary, the text of the statute focuses solely

on when the plaintiffs' papers reveal renovability.?® Section

1446(b) (1) rmust be understood in conjunction wth Section
1446(b)(3), which applies instead of Section 1446(b)(1) "if the

case stated by the initial pleading is not renpvable.” 28 U.S. C

8 1446(b) (3) (enphasis added). The | anguage of Section 1446(b) (3)
makes cl ear that renmovability in Section 1446(b)(1) is to be judged
by the case as stated on the face of the conplaint.

When renovability is not clear fromthe initial pleading,
Section 1446(b)(3) then | ooks to the plaintiffs' subsequent papers.
Specifically, Section 1446(b)(3) applies when the defendant

receives "a copy of an anended pleading, notion, order or other

paper fromwhich it may first be ascertained that the case is one

which is or has becone renovable."” 1d. (enphases added). Even if

the case was previously renovable, Section 1446(b)(3) does not

> This case does not concern, nor do we address, a situation
where the time imt is triggered by an "order" as contenplated in
Section 1446(b)(3). It isinstead limted to those cases in which
a plaintiff's pleading or sone "other paper” fromthe plaintiff is
provided to the defendant.

- 14-
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apply until renovability can first be ascertained from the

plaintiffs' own papers.

Based on the text of the statute, we hold that the
defendant |ooks to the papers provided by the plaintiffs to
determ ne whether Section 1446(b)'s renoval clocks have been
triggered. Every circuit to have addressed this i ssue has |ikew se
"adopted sone formof a bright-line rule that Iimts the court's
inquiry to the clock-triggering pleading or other paper"” in order

to determne renovability. Walker v. Trailer Transit, lnc., 727

F.3d 819, 824 (7th G r. 2013) (collecting cases); see also Cutrone

v. Mortg. Elec. Reqgistration Sys., Inc., 749 F. 3d 137, 143-45 (2d

Cir. 2014).

The bright-line test varies in severity anong the
circuits. The Seventh Circuit, for exanple, has explained that
"the question is whether [the clock-triggering pleading or other
paper], onits face or in conbination with earlier-filed pl eadi ngs,
provi des specific and unanbi guous notice that the case satisfies
federal jurisdictional requirenents and therefore is renovable.”
Wl ker, 727 F.3d at 825. The Seventh Gircuit highlighted that this
rule requires the plaintiff to "specifically disclose the amount of
nmonet ary danages sought” in order to trigger Section 1446(b)'s
deadl i nes. Id. at 824. The Seventh Circuit, though, has not
addressed whether Section 1446(b) can be triggered by a sinple

cal culation on the part of the defendant fromdata reveal ed by the

-15-
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plaintiff's papers in the absence of a specific danages estinmate
fromthe plaintiff.

The Second Circuit has also limted the inquiry to the
contents of the conplaint or later paper, but has allowed the
plaintiff to trigger the renoval deadlines either by "explicitly
specif[ying] the anount of nonetary damages sought or [by]
set[ting] forth facts fromwhi ch an anount in controversy in excess
of $5,000,000 can be ascertained." Cutrone, 749 F.3d at 145
(enphasi s added). The Second Circuit explained that, even under a
bright-linerule, "defendants nust still 'apply a reasonabl e anount
of intelligence in ascertaining renovability."" Id. at 143

(quoting Witaker v. Am Telecasting, Inc., 261 F.3d 196, 206 (2d

Cr. 2001)). Although defendants nust apply a reasonabl e anount of
intelligence, they "have no i ndependent duty to i nvesti gate whet her
a case is renovable.” I1d.

Citing the sane | anguage, the Ninth Crcuit has stated
t hat the def endant nust "'apply a reasonabl e anount of intelligence

in ascertaining renovability. Kuxhausen v. BMW Fin. Servs. NA

LLC, 707 F.3d 1136, 1140 (9th Cr. 2013) (quoting Witaker, 261
F.3d at 206). For exanple, "[multiplying figures clearly stated
in a conplaint is an aspect of that duty." 1d.

W agree with the Second Circuit that a plaintiff's
pleading or l|ater paper wll trigger the deadlines in Section

1446(b) if the plaintiff's paper includes a clear statenent of the

-16-
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damages sought or if the plaintiff's paper sets forth sufficient
facts from which the anobunt 1in controversy can easily be
ascertai ned by the defendant by sinple cal culation. The defendant
has no duty, however, to investigate or to supply facts outside of
t hose provided by the plaintiff.

As a policy matter, the plaintiffs argue that a def endant
shoul d have a duty to investigate renoval early in litigation in
order to avoi d ganmesmanship and to resolve renoval as efficiently
as possible. The plaintiffs explain:

| f there were no deadli ne by which a def endant
nmust disclose information in its possession

that supports renoval, a defendant could
strategically litigate a case in state court
until it could assess howit was faring there,

or decide whether to renove based on its

assessnment of how nmuch di sruption a change of

forum would cause the plaintiff. It would

al so enable a defendant to use delay (as CVS

seens to have tried to do here) as a weapon

with the hope of exhausting the plaintiff's

pati ence or resources.
The plaintiffs note that CVS' s second attenpt at renoval was based
on data calculated from information CVS possessed from the
begi nning of this litigation, but the second notice of renoval was
not filed until seventeen nonths after the case was initially
brought. 1nposing an obligation on a defendant to investigate and
remove early and quickly, they say, would ensure the efficient
resol ution of renoval questions. They argue, noreover, that this

burden would not weigh too heavily on a defendant since the

-17-
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defendant need only establish the amount in controversy by a
reasonabl e probability.

There are contrary policy argunents that Congress coul d
have considered. In the absence of sonmething like a bright-Iine
approach, plaintiffs would have no incentive to specify estimated
damages early in litigation. Defendants would protectively renove
when faced with an indetermnate conplaint in order to avoid
m ssi ng the nmandatory wi ndow for renoval under Section 1446(b)(1).
This would be particularly problematic in CAFA cases, since the
| arge nunber of class nenbers and the high requirenent for the
anount in controversy often wll be difficult to ascertain

i medi ately. See Cutrone, 749 F.3d at 145. |[If a defendant sought

to |l ater renove under Section 1446(b)(3), the district court would
face the unenviable task of determ ning whether the defendant
shoul d have previously discovered that the case was renovable
Det erm ni ng what the defendant should have investigated, or what
t he defendant should have discovered through that investigation,
rat her than anal yzi ng what was apparent on (or easily ascertainabl e
from the face of the plaintiff's pleadings, will not be efficient,
but will result in fact-intensive mni-trials.

The plaintiffs are also "in a position to protect

t hensel ves” fromthe gamesnmanshi p of which they warn. Roth v. CHA

Hol | ywood Med. Ctr., L.P., 720 F.3d 1121, 1126 (9th Gr. 2013).

The Ninth Circuit explained, "[i]f plaintiffs think that their

-18-
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action may be renovable and think, further, that the defendant
mght delay filing a notice of renoval until a strategically
advant ageous nonent, they need only provide to the defendant a
docunent from which renovability may be ascertained.” |d. By
filing a conplaint or subsequent paper that neets the bright-1ine
rule, the plaintiffs will trigger one of the thirty-day clocks in
Section 1446(b), and will force the defendant to renove i mmedi ately
or | ose the opportunity to do so later. 1d.

W follow, as we nust, the Congressional policy choice
inherent in the statutory text. As we have previously expl ai ned,
"t he obvious purpose of starting the 30-day clock only after the
defendant's recei pt of a 'paper' revealing the case's renovability

is to ensure that the party seeking renpoval has notice that the

case is renovable before the limtations period begins to run

against it." Wburn Five Cents Sav. Bank v. Robert M Hicks, Inc.,

930 F.2d 965, 970 (1st GCir. 1991). To determ ne whether the
Section 1446(b) clocks have begun to run, therefore, we focus
exclusively on the pleadings and other papers provided by the
plaintiffs. The defendant nust renove within thirty days of a
paper, filed by the plaintiffs, that explicitly specifies the
anount of nonetary damages sought or sets forth facts fromwhich an
amount in controversy in excess of $5 mllion can be readily

ascertained. See Cutrone, 749 F.3d at 145.
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2. Plaintiffs' Conplaint

The plaintiffs argue that CVS' s second notice of renoval
is |l ate because the anended conpl ai nt shoul d have satisfied even a
bright-line approach "since it set forth a clear damages theory
which CVS clearly understood.” "To establish the amount in
controversy," according to the plaintiffs, "all CVS had to do was
determ ne how nmany tines Shift Supervisors took nmeal breaks when no
ot her Shift Supervisor, Assistant Manager or Manager was present,
and nultiply the total tinme of such breaks by the Shift
Supervi sors' average hourly wage to obtain a reliable estinate of
t he anbunt of unpaid wages owed to the C ass.”

Essential facts are mssing fromthe conplaint. As the
pl aintiffs concede, CVS woul d have needed to i nvesti gate and supply
t he nunber of meal breaks at issue and the average hourly wage to
have determ ned the anmount in controversy. The conplaint neither
states the aggregate anmount in controversy nor alleges sufficient
information from which CVS could have easily ascertained
removabi lity.

3. "Cther Paper": Plaintiffs' Email

"[1]f the case stated by the initial pleading is not
renovabl e, a notice of renoval may be filed within 30 days after
recei pt by the defendant . . . of a copy of an amended pl eadi ng,
notion, order or other paper fromwhich it may first be ascertained

that the case is one which is or has becone renovable." 28 U S.C
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§ 1446(b)(3).°® The district court determined that "[t]he only
possi bly qualifying docunent”™ was an enmil sent to CVS by
plaintiffs' counsel on January 18, 2013, which estimated t he nunber
of meal breaks w thout Shift Supervisor coverage over an al nost

t wo-year period. Romulus 111, 2014 W 2435089, at *1. The

district court held that this email was "i nadequate to serve as an
‘ot her paper' because it was based entirely on information provided
by defendant." [d.

The interpretation of the phrase "other paper"” in Section
1446(b) (3) is another issue of first inpression for this circuit.’
There are cogent argunents for both an expansive and limted
construction of this phrase. Gven the anmbiguity present in the
text, we rely on the clear congressional intent to interpret "other
paper” broadly.

Section 1446(b)(3) lists the docunents that can trigger

t he second renoval wi ndow. "a copy of an anended pl eadi ng, notion,

® In a non-CAFA case, the availability of this avenue for
removal is limted to one year, "unless the district court finds
that the plaintiff has acted in bad faith in order to prevent a
def endant fromrenoving the action.” 28 U.S.C. § 1446(c)(1). This
one-year cap is irrelevant to the present case since it does not
apply to the renoval of class actions under CAFA. 1d. 8§ 1453(b).

" District courts in this circuit that have addressed this
i ssue have conme to opposite conclusions as to how narromy to
construe the phrase. Conpare MII-Bern Assocs., Inc. v. Dall
Sem conductor Corp., 69 F. Supp. 2d 240 (D. Mass. 1999)
(interpreting narromy), and Borgese v. Am Lung Ass'n of M., No.
05-88, 2005 W. 2647916 (D. Me. Cct. 17, 2005) (sane), wth Parker
v. Cnty. of Oxford, 224 F. Supp. 2d 292 (D. Me. 2002) (interpreting
broadl y) .
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order or other paper.” 28 U S.C. 8§ 1446(b)(3). The doctrine of

ej usdemgeneris woul d suggest that the term"other paper"” shoul d be

limted to docunents simlar to a pleading, notion, or order. See

Crcuit Gty Stores, Inc. v. Adans, 532 U S 105, 114-15 (2001)

("[T] he general words are construed to enbrace only objects sim|lar
in nature to those objects enunerated by the preceding specific
words." (citation omtted) (internal quotation marks omtted)).
Relying on this canon of statutory interpretation, the district

court in MIIl-Bern Associates, Inc., concluded that "other paper"

must be limted to docunents that are "formally filed and/ or served
on the parties," like a filed affidavit. 69 F. Supp. 2d at 243.
Anot her part of the statute could support a broader
textual interpretation. Specifically, Section 1446(c)(3)(A
st at es:
If the case stated by the initial pleading is

not renovable solely because the anobunt in
controversy does not exceed the anpunt

specified in section 1332(a), information
relating to the amount in controversy in the
record of the State proceeding, or in

responses to discovery, shall be treated as an
"ot her paper"” under subsection (b)(3).

28 U S.C. 8 1446(c)(3)(A) (enphasis added). It is neverthel ess
unclear, from the text alone, whether this provision applies to
CAFA cases. On the one hand, Congress chose to specifically
menti on only non- CAFA cases, renobved under diversity jurisdiction
pursuant to 28 U. S.C. § 1332(a), when statutorily broadening the

scope of the term "other paper.” On the other hand, Congress
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drafted CAFA to incorporate all of Section 1446, except for the
one-year limtation on renoval under Section 1446(c)(1). See id.
8 1453(b). Mboreover, there is a general presunption that "the sane
termhas the sane nmeani ng when it occurs here and there in a single

statute." Envtl. Def. v. Duke Energy Corp., 549 U S. 561, 574

(2007) .

In general, "[t]he federal courts have given the
reference to 'other paper' an expansive construction and have
included a wide array of docunments within its scope.” 14C Wi ght

& MIler, Federal Practice and Procedure 8§ 3731 (4th ed.). As

such,

[ V] ari ous di scovery docunent s such as
deposition transcripts, answer s to
interrogatories and requests for adm ssions,
as well as amendnents to ad danmum cl auses of
conplaints, and correspondence between the
parties and their attorneys or between the
attorneys wusually are accepted as "other
papers," receipt of which can initiate a 30-
day period of renovability.

Id. (citations omtted).
Two courts of appeals have held that i nfornal
correspondence fromthe plaintiff to the defendant constituted an

"ot her paper"™ under Section 1446(b). In Addo v. dobe Life &

Accident lInsurance Co., the Fifth Crcuit held that a post-

conplaint demand letter, which offered to settle for above the
anopunt in controversy, triggered Section 1446(b) as an "other

paper."” 230 F.3d 759, 761-62 (5th Gr. 2000). Likew se, the Ninth
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Crcuit heldthat aletter fromthe plaintiffs, sent in preparation

for nediation, which estinmated danages to exceed $5 mllion "put
[t he defendant] on notice as to the anpbunt in controversy." Babasa

v. LensCrafters, Inc., 498 F.3d 972, 975 (9th Cr. 2007). The

letter qualified as an "other paper," and necessitated renoval
within thirty days. See id.

The Senate Report acconpanying the passage of CAFA
supports the broad interpretation of the phrase "other paper"” and
resolves for us any uncertainty arising from the text of the
statute. The Conmittee on the Judiciary explicitly stated that it
"favor[ed] the broad interpretation of 'other paper' adopted by
some courts to include deposition transcripts, di scovery responses,
settlenment offers and other documents or occurrences that revea
the renovability of a case.”" S. Rep. No. 109-14, at 9 (2005),

reprinted in 2005 US.CC AN 3, 10. On bal ance, this clear

congressional intent outweighs the usual application of ejusdem
generis and resolves the lack of clarity in Section 1446(c)(3)(A).

We hold that correspondence from the plaintiff to the
def endant concerni ng damages can constitute an "other paper" for
pur poses of Section 1446(b)(3). Under Section 1446(b)(3), the
correspondence triggers the thirty-day clock if it is the first
docunent in which the plaintiff puts the defendant on notice that

the criteria for renpval are net
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In this case, CVS had provided the plaintiffs with tine
punch data for Shift Supervisors in the course of settlenent
negoti ati ons. By analyzing the data, experts fromboth sides were
able to estimate the nunber of neal breaks during which a Shift
Supervi sor was working w thout another Shift Supervisor. In a
t el ephone conversation, both parties orally exchanged their
cal cul ations. CVS asked the plaintiffs to provide their estimte
inwitten form which the plaintiffs did by email on the sane day.
The email estimted 116,499 neal breaks w thout Shift Supervisor
coverage from August 2010 through June 2012.

In theory, one nore bit of information would be hel pful
for precision. Two other types of managerial enployees, Store
Manager s and Assi stant Store Managers, coul d be worki ng duri ng sone
portion of these meal breaks w thout Shift Supervisor coverage.
The plaintiffs argue that their estimate in the January 18, 2013,
emai|l "could not by itself establish class damages because it did
not account for whet her Managers or Assi stant Managers were present
during those breaks, which woul d have al | owed t he Shift Supervisors
to | eave the prem ses and thus not result in a wage | aw vi ol ation."
The plaintiffs state that they had not "conmunicated to CVS 'the
preci se nunber of potential wage and hour viol ations for which they
seek redress' because they still |acked the information regarding

Manager s and Assi st ant Managers needed to nake such a cal cul ation.”
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Whet her data even exists on the presence of Store
Managers and Assistant Store Mnagers, to reduce any damages
estimate, has been of constant dispute in this litigation. Going
back to at least the first remand proceeding, the plaintiffs have
asserted in their district court filings that CVS has a statutory
obligation to nmaintain records of the time actually worked by al
its enpl oyees, including Managers and Assi stant Managers, and that
CVS "cannot hide behind the fact that it failed to do so." The
fair inplication of the plaintiffs' position is that CVS wl
ultimately be Iiable for breaks for which such nmanagerial coverage
cannot be reliably established. To us, that aspect of plaintiffs'
own theory is substantial enough to place all breaks w thout Shift
Supervi sor coverage in controversy.® The plaintiffs provided CVS
with this nunber in the email on January 18, 2013.

Wth the estimate in the plaintiffs' email, CVS had al

of the information necessary to readily ascertain the matter's

8 W note in addition that CVS has admitted that this
putati ve "evidence" of managerial coverage, which assists it in
reduci ng the scope of potential danmages, is either non-existent or
unreliable. At oral argunment, CVS stated, "we don't have the data
that [] would prove or disprove the plaintiffs' claim on this
point. According to CVS, no daily time records exist for these
exenpt enployees. CVS admtted that the evidence that does exi st
-- anecdot al evidence and witten schedul es subject to change -- is
not reliable. CVS acknow edged that if the plaintiffs are correct
that CVS should have maintained daily tinme records for exenpt
managers, "no reduction [in the nunber of breaks] was or is
warranted.” CVS nay not switch its position on this issue |ater.
It is bound by its judicial adm ssion. Cf. Lima v. Holder, 758
F.3d 72, 79 (1st Cir. 2014).
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removability fromthe plaintiffs' own papers. As the plaintiffs
had t hensel ves said, all CVS had to do to determ ne an estimate of
damages was nmultiply the estimte of the nunber of neal breaks at
issue by the average hourly wage. The record from the first
renmoval proceeding included the uncontested average hourly wage,
$13.43.° Wth the email, the plaintiffs then provided the nunber
of breaks at issue. CVS was able easily to calculate a total of

$5, 611, 893 damages at issue.

°® Although the average hourly wage was originally provided by
CVS based on an investigation of its own data, that uncontested
fact becane part of the record in the first renoval attenpt. CVS
was under no duty to provide this figure originally, but could not
subsequently ignore it. Utilizing the uncontested average hourly
wage in the record was part of CVS' s duty to apply reasonable
intelligence when ascertaining renovability.

10 According to CVS

Plaintiffs' review of the Time & Attendance
Data revealed a total of 116,499 potenti al
i nstances in which a viol ation occurred during
the period August 2010 through June 2012.
This equates to 5,065 alleged violations per
nont h. Extrapol ating this average over the
class period of fifty-five (55) nonths (three
years prior to the date the Conplaint was
filed through March 31, 2013) yields 278,575
all eged violations. Thus, using plaintiffs’
estimate of the nunmber of alleged violations
and an average hourly wage for Shift
Supervisors in Mssachusetts, the potential
damages exceed $5, 000, 000 as fol |l ows:

278,575 wunpaid neal periods x $13.43/hr
(average hourly rate) x 0.5 hours (30 mnute
nmeal period) = $1, 870, 631.

Taki ng i nto account trebl e danages nandat ed by
t he Wage Act, plaintiffs' alleged damages are
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The district court observed that the information
contained in the plaintiffs' emai| was based on CVS's own data and
that CVS could have performed its own analysis to reach the sane

estimate earlier inlitigation.* See Ronulus II, 2014 W 1271767,

at *2. But it erred in concluding that this fact made CVS s second
notice of renmoval untinely. The tinmeliness inquiry is |limted to
the information in the plaintiffs' papers, regardl ess of whether
its original source is the defendant. The defendant has no duty to
perform significant investigation of its own data to ascertain
removability. The test is not whether the information is "new "

but when the plaintiffs' papers "first" enable the defendant to

make the requisite nmerits showing to the district court. See 28
U S.C. § 1446(b)(3).

The emai|l qualifies as an "other paper fromwhich it nay
first be ascertai ned t hat t he case s one whi ch

is . . . renovable,"” and required the defendant to renobve within

at least $5,611,893 (%$1,870,631 x 3 =
$5, 611, 893).

1 The district court stated that CVS "' had a duty to nake a
reasonabl e i nquiry regardi ng the anmount in controversy at the tine

the suit was filed,” . . . particularly where it, not plaintiffs,
possessed the records and data necessary to make the relevant
cal cul ations." Ronmulus 11, 2014 W 1271767, at *2 (citation
omtted). It is true, but irrelevant for present purposes, that

plaintiffs often do not possess the information fromwhich to nmake
a damages estimate at the beginning of litigation. Nevertheless,
Congress chose to inpose the strict tine limts of Section 1446(b)
only once the plaintiff put the defendant on notice of the matter's
renovability.
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thirty days. ld. CVS's second notice of renmpoval, filed within
thirty days of the email, was tinely.?!?
B. The Substantive Renpval Question: Anopunt-in-Controversy

Under Section 1332

Al though CVS's notice of renpval was tinely, it still
must show that the CAFA jurisdictional prerequisites for federa
jurisdiction are net. The only elenent at issue in this renoval is
whet her "the matter in controversy exceeds the sum or val ue of
$5, 000, 000, exclusive of interest and costs." 28 US.C
§ 1332(d)(2). As we have stressed, "the pertinent question is what

is in controversy in the case, not how nmuch the plaintiffs are

ultimately likely to recover.” Anpbche, 556 F.3d at 51.
The renovi ng def endant bears the burden of establishing

federal jurisdiction under CAFA. 1d. at 48. W have previously

2 Al'though CVS originally argued for renpval based on Section
1446(b)(3), it now urges us to hold that it could renove at any
time based on its own investigation if neither tinme limt in
Section 1446(b) applied. Three circuits have agreed that a
def endant can renove on the basis of its own investigation if
neither of the statutory grants for renoval in Section 1446(b) have
been triggered and transgressed. See, e.q., Cutrone, 749 F.3d at
146-48; Wal ker, 727 F.3d at 825-26; Roth, 720 F.3d at 1125-26. W
do not address the conplicated questions concerning the possibility
of renoval outside of the specified CAFA statutory procedures.
Whet her CVS coul d have i ndependently renoved, pursuant to 28 U. S. C
8§ 1441, based on an investigation of its own data is irrel evant
since it was required to remove within thirty days of the
plaintiffs' email on January 18, 2013.
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hel d that a defendant "nust show a reasonabl e probability that nore
than $5 million is at stake in this case." 1d. at 50.%

CVS's second notice of renoval cal culated the anmount in
controversy to be at |east $5,611,893.* In doing so, CVS was
nmerely neeting its obligation to apply a "reasonable anount of

intelligence" to the plaintiffs' papers. See Cutrone, 749 F.3d at

145.

CVS updated its damages estimate inits oppositionto the
plaintiffs' notion to remand. In the plaintiffs' favor, CVS
di scounted t he nunber of neal breaks when there was no other Shift
Supervi sor working by 15 percent in an attenpt to estimte the

nunber of meal breaks at which no nanagerial enployees were

13 We easily dispose of CVS's ill-founded argunent that the
district court's conclusion, using the reasonable probability
| anguage from Anoche, "articulated the wong standard.” CvVsS

asserts that the court nust apply a preponderance standard based on
28 U. S.C. 8§ 1446(c)(2)(B), enacted as part of the Federal Courts
Jurisdiction and Venue Carification Act of 2011 ("JVCA"). CVS

lost that battle before it filed its brief. In Anobche, we
expressly noted that "the reasonable probability standard is, to
our mnds, for all practi cal purposes identical to the

preponder ance standard adopted by several circuits.” 556 F.3d at
50 (citing Meridian Sec. Ins. Co. v. Sadowski, 441 F.3d 536, 543
(7th Cr. 2006)). W express no view on the applicability of
Section 1446(c)(2) to CAFA cases since the standards,
not wi t hst andi ng nonencl ature, are identical.

14 CVS extrapolated the nunmber of breaks w thout Shift
Supervi sor coverage over a class period of fifty-five nonths,
nmeasured from "three years prior to the date the Conplaint was
filed through March 31, 2013." Miltiplying this nunber of unpaid
meal breaks (278,575) by one-half of the average hourly rate
($13.43) totaled $1,870,631. Wth treble damages as nmndated by
the Wage Act, "plaintiffs' alleged damges are at | east
$5, 611, 893. "
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present. Then, CVS extended the class period, updated the average
hourly wage, included Overtine/Premium rates, and added a
reasonable estimate of attorneys' fees.?® CVS provided the
information for its calculations, as set forth in Appendix A
showi ng damages of $6, 291, 285.

The plaintiffs raised objections to CVS s revised
calculation. First, the plaintiffs take issue with CVS's "cherry-
pi cked 15% assunption."' Second, the plaintiffs argue that CVS
shoul d have cal cul ated the amount in controversy through the tine
of renoval. Third, the plaintiffs argue that "CVS' s entire
calculation is premsed on the assunption that the unlawful
policies identified in the Conplaint continue to this day."
Fourth, the plaintiffs object that the estimate for attorneys' fees
is "entirely specul ative."

The district court concluded that the "Plaintiffs'

argunments on these points are persuasive, and | find that

15 W have held that attorneys' fees are generally not
consi dered when cal cul ating the anount in controversy except where
provided by contract or explicitly allowed by statute. See
Spi el man v. Genzynme Corp., 251 F.3d 1, 7 (1st GCr. 2001). Here,
the anount is properly included because Mass. Gen. Laws ch. 151,
8§ 1B explicitly permts the recovery of attorneys' fees, and the
parties do not dispute the point.

1 For this figure, CVSrelies on plaintiff Robert Bourassa's
testinmony that the store nanager was present during only 12 to 15%
of his breaks. The plaintiffs note that plaintiff Cassandra Beal e
provided a contrary estimate. Specifically, M. Beale estimted
that she was required to be in the store for 60 to 70% of her
breaks, neaning that the store manager nust have been present
during the remaining 30 to 40% of her breaks.
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defendant, despite having 'better access to the relevant
information,' has failed to 'show a reasonable probability that
nore than $5 million is at stake in this case.'" Romulus 11, 2014
W. 1271767, at *3 n.3 (quoting Anbche, 556 F.3d at 50-51). But, it
made no factual findings and provided no ot her explanation.

We do not believe that remand for a further explanation
of the district court's succinct reasons for rejecting CVS's figure
is appropriate. The district court made no factual findings and so
no deference is owed. As we said in Anoche, "[njerely | abeling the
def endant's showi ng as ' specul ative' without discrediting the facts
upon which it rests is insufficient." 556 F.3d at 51.

Whet her our reviewis de novo or for clear error, we hold
that the evidence denonstrates a reasonable probability that the
amount in controversy exceeds $5 million even when accounting for
the plaintiffs' objections. As we have held, all breaks w thout
Shift Supervisor coverage are at issue in light of the ongoing
di spute over the presence of Mnagers or Assistant Mnagers.
Wt hout the discount, the plaintiffs' argunents fail to reduce the
amount at issue to less than $5 million even if the time frame is
limted and if the attorneys' fees are omtted. Miltiplying the
nunber of breaks wi thout Shift Supervisor coverage per nonth (5065)
by t he nunber of nonths between July 25, 2008 and the second notice
of renoval (approximately fifty-four) by half of the updated

average hourly wage ($13.53/2) by three for trebl e damages results
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in a damages estimate of $5,550,885.45. That is enough to show a
reasonabl e probability that nmore than $5 million is at issue in
this case.
V. Concl usion

I n Anbche, we stressed that we wi shed to avoi d "extensive
and time consuming litigation over the question of the amount in
controversy in CAFA renoval cases,” and that consideration of
prelimnary i ssues of renoval "should not devolveintoamnmni-tria
regardi ng the anount in controversy." Anoche, 556 F.3d at 50. CQur
hol di ngs further having clear and efficient rules to govern the
process of CAFA renovals, and, above all, are in keeping with the
Congressional intent in CAFA that the federal courts be avail able
forunms to hear significant class actions. See id. at 47-48. This
case is now in federal court to stay, and the remand order is
reversed

So ordered.
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Appendi x _A:

CVS s Damage Cal cul ati ons Through July 23, 2013

Total Nunber of Violations 116, 499
wi t hout Shift Supervisor
Coverage from Enai |

15% Reduction to Account for 99, 024
Meal Breaks Where a Store
Manager or Assistant Store
Manager was Present

Nunber of Months in Sanple 23
(August 2010 - June 2012)

Number of Violations Per Month |4305.4
in Sanple (99, 024
vi ol ati ons/ 23 nont hs)

Number of Months in d ass 59
Period (July 25, 2008 - July
23, 2013)

Nunber of Violations in C ass 254,018
Period (4305.4 violations per
mont h x 59 nont hs)

Updat ed Average Hourly Wage $13. 53

Potential Exposure at Straight |$1,718, 432
Time (0.5 x Avg. Wage X
Vi ol ati ons)

Pot enti al Exposure $1, 906, 428
| ncorporating OI/Prem um Rat es
Trebl e Damages $5, 719, 285

Esti mated Attorneys Fees (10% |$572, 000
of Potential Recovery)

Total Anount in Controversy $6, 291, 285
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