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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS DI VI SI ON

JAMES FAUST, individually
and on behalf of all others
simlarly situated,
Plaintiff,
V. Case No: 2:14-cv-674-Ft M 29DNF
MAXUM  CASUALTY | NSURANCE
COVPANY, a foreign

cor poration,

Def endant .

CPI Nl ON AND ORDER

This matter cones before the Court on plaintiff’s Mtion for
Remand (Doc. #15) filed on Decenber 17, 2014. Defendant filed a
Response in Qpposition (Doc. #18) on January 5, 2015. Also before
the Court is defendant’s Mdtion to Strike Counsel’s “Declaration”
in Support of Plaintiff’s Mdtion to Remand (Doc. #19) filed on
January 5, 2015. Plaintiff filed a Response in Qpposition to
Def endant’s Modtion to Strike (Doc. #22) on January 20, 2015.

I .

Plaintiff James Faust originally filed this putative class
action in the Crcuit Court of the Twentieth Judicial Grcuit in
and for Lee County, Florida, alleging that defendant Maxum Casual ty

| nsurance Conpany breached the terns of his insurance policy by



Case 2:14-cv-00674-JES-DNF Document 30 Filed 04/14/15 Page 2 of 7 PagelD 217

refusing to pay submtted mleage expenses. 1 (Doc. #2.)
Def endant renoved the action to this Court on Novenber 19, 2014,
asserting subject matter jurisdiction under the dass Action
Fai rness Act of 2005 (CAFA), 28 U.S.C. § 1332(d).

Plaintiff now noves to remand the case to state court on the
grounds that defendant failed to satisfy the requirenents for
removal pursuant to CAFA Specifically, plaintiff argues that
defendant failed to satisfy CAFA's anobunt in controversy
requi renent. (Doc. #15.)

.

Any civil action filed in state court may be renoved by the
defendant to federal court if the case could have originally been
brought in federal court. 28 U.S.C. § 1441(a). The burden of
establishing subject matter jurisdiction for purposes of renoval

is on the defendant. Leonard v. Enterprise Rent a Car, 279 F.3d

967, 972 (1l1th Cr. 2002) (citing WIllians v. Best Buy Co., 269

F.3d 1316, 1318 (11th Cr. 2001)). See also Pretka v. Kolter City

Plaza Il, Inc., 608 F.3d 744, 752 (11th Gir. 2010) (*“CAFA does not

change the traditional rule that the party seeking to renove the

case to federal court bears the burden of establishing federal

1The purported class consists of persons covered for Mdical
Paynents coverage under a Florida property, casualty, surety, or
marine insurance policy from defendant, provided they were in a
covered accident and incurred nedical transportation or mleage
expenses within the five year period preceding the initiation of
this action. (Doc. #2, T 22.)
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jurisdiction.”). Renmoval jurisdiction is construed narrowy and

all doubts about jurisdiction should be resolved in favor of

remand to state court.” Univ. of S. Ala. v. Am Tobacco Co., 168

F.3d 405, 411 (11th Gr. 1999).
A
Congress enacted CAFA “to address inequitable state court
treatment of class actions and to put an end to certain abusive

practices by plaintiffs’ class counsel.” Lowery v. Ala. Power

Co., 483 F.3d 1184, 1193 (11th G r. 2007). CAFA seeks to address
these inequities and abusive practices by, anong other things,
broadeni ng federal diversity jurisdiction over class actions with
interstate inplications. Id. CAFA grants subject mtter
jurisdictionto federal district courts over class actions renoved
from state court when four requirenents are net. “These
requi renents are: (1) an anmount in controversy requirenment of an
aggregate of $5,000,000 in clainms; (2) a diversity requirenent of
mnimal diversity; (3) a nunmerosity requirenent that the action
i nvol ve the nonetary clainms of 100 or nore plaintiffs; and (4) a
comonal ity requirenent that the plaintiffs’ clains involve common
guestions of law or fact.” Pretka, 608 F.3d at 751 (quoting
Lowery, 483 F.3d at 1202).

Plaintiff argues that the case shoul d be remanded because the
amount in controversy is less than $5,000,000. The analysis of

t he anount-in-controversy requirenent focuses on how much is in
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controversy at the tinme of renoval, not later. Vega v. T-Mbile

USA, Inc., 564 F.3d 1256, 1268 n.12 (11th Cr. 2009). Plaintiff’s
I'i kel i hood of success on the nmerits is irrelevant to the court’s
jurisdiction because the pertinent question is what is in
controversy in the case, not how nuch plaintiff is ultimtely
likely to recover. Pretka, 608 F.3d at 751.

To determ ne whether the $5 nmillion threshold is nmet, a court

first examnes whether it is facially apparent fromthe conpl ai nt

that the anobunt 1in controversy exceeds the jurisdictional
requirenent. S. Fla. Wllness, Inc. v. Allstate Ins. Co., 745
F.3d 1312, 1315 (11th CGr. 2014). |If the plaintiff has not pled

a specific anount of damages, as is the case here, the renoving
def endant nust prove by a preponderance of the evidence that the
amount in controversy exceeds the jurisdictional requirenent. 1d.
“A court may rely on evidence put forward by the renoving
defendant, as well as reasonable inferences and deductions drawn
fromthat evidence, to determ ne whether the defendant has carried
its burden.” 1d.
B

Defendant’s Notice of Renoval asserts that the amount
controversy exceeds $5, 000,000 because the purported class seeks
“twice the service charge paid,” the policy at issue provides for

$5, 000 of benefits, and there are “thousands” of class nenber

thus, if only 2,000 class nenbers are considered, the anount in
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controversy is $20, 000, 000. (Doc. #1, pp. 3-4.) The sole
evi dence provided in support of renobval is a copy of the insurance
policy at issue. (Doc. #1-1.) Plaintiff contends that this
matter should be renmanded because clains for the danages for
nmedi cal m | eage rei nbursenent clains are generally | ess than $400. 2
(Doc. #15, p. 3.)

Def endant argues that the Court should consider the policy
limt set forthin the insurance policy, not the specul ative anount
of each claim when determning if the anmount in controversy
requirenent is satisfied. This argunent, however, is contrary to
the law in the Eleventh Crcuit. Many courts have held that it
is the value of the claimat issue, not the value of the policy
limt, that is considered for purposes of determ ning the anount

in controversy. See Martins v. Enpire Indem Ins. Co., No. 08-

60004-ClV, 2008 W 783762, at *2 (S.D. Fla. Mar. 21, 2008)

(collecting cases). See also Geen v. Travelers Indem Co., No.

3:11-cv-922-J-37TEM 2011 W 4947499, at *1 (MD. Fla. Cct. 18,

2011); Fields v. Travelers Indem Co., No. 2:08-cv155-VKW 2008 W

2225756, at *2 (MD. Ala. My 28, 2008) (“The policy limt,
although not irrelevant, does not establish the anobunt in

controversy where, as here, the policy holder has not alleged a

2Plaintiff also states that the request for “tw ce the service
charge paid’” was erroneously included in the Conplaint and is not
supported by Florida law. (Doc. #15, p. 3.) Plaintiff has since
filed an Anended Conplaint to correct this error. (Doc. #21.)



Case 2:14-cv-00674-JES-DNF Document 30 Filed 04/14/15 Page 6 of 7 PagelD 221

total loss and instead all eges damages i n an anount well bel ow the

policy limt.”); Enployers Mitual Casualty Co. v. Parking Tow ng

Co., Inc., No. 07-0684-W5-B, 2007 W. 4577705, at *2 (S.D. A a
Dec. 27, 2007) (“a high policy Iimt does not establish a |arge
anount in controversy for the sinple reason that the underlying
claimmy be for far less than the policy limt”).

The Conplaint in this matter seeks reinbursement for the
transportation expenses incurred on trips to and from a nedi cal
provider, not the value of the policy limt. | ndeed, the
rei nbursenent sought is far below the policy limt. Plaintiff
proffers that a reasonable mleage rate for travel to and fromthe
doctor is approximtely $0.56 per nmle. (Doc. #15, p. 2.) Thus,
an insured would need to drive close to 9,000 mles to reach the
$5,000 policy limt. This seens unlikely. Therefore, it is
inproper to consider the coverage |imt as the anmount in

controversy. See Friedman v. New York Life Ins. Co., 410 F.3d

1350, 1357 (11th Cr. 2005) (“Wiere, as here, there is no
controversy involving the face value of the policy, but only with
regards to certain premuns, it would make no sense to consider
the policy's face value to be the anmount in controversy.”).

Def endant has offered no evidence, other than a copy of the
i nsurance policy at issue, to show that the anmpbunt in controversy
requi renent of an aggregate of $5,000,000 in clains is satisfied.

Because it would be “inperm ssible speculation” for the Court “to
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hazard a guess on the jurisdictional anount in controversy ‘w t hout
t he benefit of any evidence [on] the value of individual clains,’”
Pretka, 608 F.3d at 752 (quoting Lowery, 483 F.3d at 1220), the
Court finds that remand i s warranted.

Accordingly, it is hereby

ORDERED:

1. Plaintiff’s Mtion for Remand (Doc. #15) is GRANTED.
The Cerk is directed to remand the case to the Crcuit Court of
the Twentieth Judicial GCrcuit in and for Lee County, Florida.
The Clerk is further directed to term nate all pendi ng noti ons and
deadl i nes and cl ose this case.

2. Def endant’ s Motion to Stri ke Counsel’s “Declaration” in
Support of Plaintiff’s Mdtion to Remand (Doc. #19) is DEN ED as
noot .

DONE and ORDERED at Fort Myers, Florida, this 14t h day

of April, 2015.

M Z 4Tk

JOH . STEELE
UNJTED STATES DISTRICT JUDGE

Copi es:

Counsel of Record



