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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

MICHAEL COLE, individually and on 

behalf of all others similarly situated,  

  

     Plaintiff-Appellant,  

  

   v.  

  

GENE BY GENE, LTD., DBA Family Tree 

DNA, a Texas limited liability company,  

  

     Defendant-Appellee. 

 

 

No. 17-35837  

  

D.C. No. 1:14-cv-00004-SLG  

  

  

MEMORANDUM*  

 

Appeal from the United States District Court 

for the District of Alaska 

Sharon L. Gleason, District Judge, Presiding 

 

Submitted August 14, 2018**  

Anchorage, Alaska 

 

Before:  HAWKINS, McKEOWN, and OWENS, Circuit Judges. 

 

Michael Cole appeals the district court’s order denying his Motion for Class 

Certification in this action alleging that Gene by Gene, Ltd. (“Gene by Gene”) 

disclosed customer DNA results and information without informed, written 

                                           

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 
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consent in violation of the Alaska Genetic Privacy Act.  See Alaska Stat. Ann. § 

18.13.010(a)(1).  We have jurisdiction under Federal Rule of Civil Procedure 23(f).  

We affirm.   

We review the district court’s decision to deny class certification for abuse 

of discretion, and the findings of fact upon which the court relied for clear error.  

Torres v. Mercer Canyons Inc., 835 F.3d 1125, 1132 (9th Cir. 2016) (citing 

Parsons v. Ryan, 754 F.3d 657, 673 (9th Cir. 2014)). 

The district court did not abuse its discretion by denying class certification 

on predominance grounds because Cole failed to show that “common questions . . . 

‘predominate over any questions affecting only individual members’” of his 

proposed class and subclass.  Hanlon v. Chrysler Corp., 150 F.3d 1011, 1022 (9th 

Cir. 1998) (quoting Fed. R. Civ. P. 23(b)(3)); see also Tyson Foods, Inc. v. 

Bouaphakeo, 136 S. Ct. 1036, 1045 (2016).  

Individualized determinations predominate with respect to disclosure, 

consent, and damages for Cole’s putative class of approximately 900 Alaskans and 

Gene by Gene customers, as well as for his proposed subclass.  See Comcast Corp. 

v. Behrend, 569 U.S. 27, 33–35 (2013); Amchem Prods., Inc. v. Windsor, 521 U.S. 

591, 622–24 (1997); Stockwell v. City & County of San Francisco, 749 F.3d 1107, 

1113 (9th Cir. 2014).  Whether a particular customer had private information 

disclosed varies depending on the terms of release signed by the customer, which 
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of the thousands of Gene by Gene “projects”1 the customer may have joined, the 

terms of the specific project a customer joined, and what privacy settings the 

customer chose.   

Likewise, whether a particular customer consented to disclosure of private 

information varies depending on the particular project the customer joined, the 

terms of release they signed when they received an at-home testing kit, the terms of 

release they signed upon joining a project, and any other privacy communications 

they may have had with Gene by Gene.  See Tyson Foods, 136 S. Ct. at 1045.  

Further, wide variances in individual actual damages, although insufficient 

standing alone to justify decertification, further support the district court’s 

conclusion that individual questions predominate over common issues.  See Alaska 

Stat. Ann. § 18.13.020; Comcast, 569 U.S. at 33–35; Just Film, Inc. v. Buono, 847 

F.3d 1108, 1120–21 (9th Cir. 2017). 

Finally, the district court did not abuse its discretion by denying class 

certification on superiority grounds.  Cole failed to carry his burden to show that “a 

class action is superior to other available methods for fairly and efficiently 

adjudicating the controversy.”  Fed. R. Civ. P. 23(b)(3); see also Zinser v. Accufix 

Research Inst., Inc., 253 F.3d 1180, 1190–93 (9th Cir. 2001).   

                                           
1 Gene by Gene “projects” are discrete websites or online platforms run by 

volunteer administrators that allow customers to connect to individuals with 

similar surnames, genetic characteristics, or shared regional histories.   
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The damages available to aggrieved Gene by Gene customers under the 

Alaska Genetic Privacy Act, the difficulties inherent in managing a class action 

featuring such distinct and individualized issues, the limited resources to be saved 

by certifying a class, and the absence of other pending or duplicative lawsuits in 

the Alaskan courts all reflect that individual litigation is a superior mechanism for 

resolving this appeal.  See Fed. R. Civ. P. 23(b)(3); Alaska Stat. Ann. § 18.13.020; 

see also Amchem, 521 U.S. at 617 (explaining that the “policy at the very core of 

the class action mechanism is to overcome the problem that small recoveries do not 

provide the incentive for any individual to bring a solo action prosecuting his or 

her rights”) (citation omitted)); Leyva v. Medline Indus. Inc., 716 F.3d 510, 515 

(9th Cir. 2013). 

AFFIRMED. 
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United States Court of Appeals for the Ninth Circuit 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36. Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 

• The mandate will issue 7 days after the expiration of the time for 
filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 

 • A party should seek panel rehearing only if one or more of the following 
grounds exist: 
► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 

  Case: 17-35837, 08/21/2018, ID: 10983321, DktEntry: 40-2, Page 1 of 5
(5 of 9)



2 Post Judgment Form - Rev. 08/2013  

► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment. 
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123 

(Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit 
 

BILL OF COSTS 
 

This form is available as a fillable version at: 
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf. 

 

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28 
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs. 

 
 

v. 9th Cir. No. 
 
 

The Clerk is requested to tax the following costs against: 
 
 

 

 
 

Cost Taxable 
under FRAP 39, 

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 
REQUESTED 

(Each Column Must Be Completed) 

 
ALLOWED 

(To Be Completed by the Clerk) 

 No. of 
Docs. 

Pages per 
Doc. 

Cost per 
Page* 

TOTAL 
COST 

No. of 
Docs. 

Pages per 
Doc. 

Cost per 
Page* 

TOTAL 
COST 

Excerpt of Record 
   

$ 
 
$ 

   
$ 

 
$ 

Opening Brief    
$ 

 
$ 

   
$ 

 
$ 

Answering Brief    
$ 

 
$ 

   
$ 

 
$ 

Reply Brief    
$ 

 
$ 

   
$ 

 
$ 

Other**   $ $   $ $ 

TOTAL: $ TOTAL: $ 

 

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed 
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be 
considered. 

 

Attorneys' fees cannot be requested on this form.  
Continue to next page 
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Form 10. Bill of Costs - Continued 
 
 
 

I, , swear under penalty of perjury that the services for which costs are taxed 
were actually and necessarily performed, and that the requested costs were actually expended as listed. 

 
 

Signature 

("s/" plus attorney's name if submitted electronically) 
 

Date 
 

Name of Counsel: 
 
 

Attorney for: 
 
 
 
 

 

 
(To Be Completed by the Clerk) 

 

Date Costs are taxed in the amount of $ 
 
 

Clerk of Court 
 

By: , Deputy Clerk 
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